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Ill the Court of Appeals of the District of Columbia. 


No. 2364. 

John Barton Miller, Appellant, 

vs. 

The United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 26500. 

United States 
vs. 

John Barton Miller. 

Criminal. No. 26833. 

United States 
vs. 

John Barton Miller. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Indictment . 

* 

Filed in Open Court Apr. 5, 1909. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, January Term, A. D. 1909. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That before and at the time of the commission by one John Barton 
Miller of the offense hereinafter set forth, the First Co-operative 
Building Association of Georgetown, D. C., was a voluntary asso- 
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ciation composed of a large number of persons who were then and 
there stockholders and members of the said association, the said 
stockholders and members of which were constantly changing, and 
the number of said stockholders and members of which was so large 
and the changes in the said stockholders and members thereof wore 
so frequent, and a full and complete list of the names of the said 
stockholders and members being to the Grand Jurors aforesaid un¬ 
known and unobtainable, it is thereby impossible and impracticable 
for the said Grand Jurors to set forth the same in this indictment; 
and that at the time and times aforesaid, the objects of the said asso¬ 
ciation were to enable its said members, by co-operation, to invest 
their savings, and to provide them with funds for the purchase of 
real estate and the making of improvements thereon, and the said 
association was engaged in the business of carrying out and 

2 furthering said objects; and that by the constitution and by¬ 
laws duly in force the said business of the said association at 

the time and times aforesaid was carried on by certain officers known 
as a president, vice-president, secretary-treasurer and eight directors, 
who together constituted the board of directors of said association; 
said officers and directors being elected by the said stockholders at 
certain meetings of the said stockholders which would be held in 
accordance with the provisions of the constitution of the said asso¬ 
ciation ; that under the provisions of said constitution it was, among 
other things, provided that there should be kept by the said associa¬ 
tion correct and accurate minutes of the proceedings thereof, and 
of its said board of directors, in a book or books to be used for that 
purpose; and that there should be kept by said association correct 
and accurate accounts of all the business transacted by it, and correct 
and accurate accounts with all the stockholders thereof; and that by 
the provisions of the said constitution the said board of directors 
was charged with the duty of safely investing the funds of the said 
association and otherwise conducting the financial concerns thereof; 
and that in the discharge of their said duties the said board of di¬ 
rectors would meet from time to time as provided for by the said 
constitution; and that in the conduct of the affairs of the said asso¬ 
ciation and the carrying out of the objects for which the same was so 
organized and doing business, large sums of money would and had 
come into the possession and control of the said association 

3 by the sale of stock of the said association, which stock from 
time to time would be sold and issued in particular series; 

and the persons who would subscribe to and purchase the said stock 
and thereby become stockholders and members thereof, were re¬ 
quired to and did pay for the same either in full when so subscribed 
to by them, or by paying into the said association at stated intervals 
instalments upon the amount of the purchase price of the stock 
subscribed to by them; and the persons so purchasing stock as afore¬ 
said were designated and known as non-borrowing stockholders; and 
that the funds so derived from the sale of stock as aforesaid would 
be invested by the said association through lending the same to 
individuals applying therefor, upon the giving of approved real 
estate security for the repayment thereof in accordance with the 
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constitution and hy-laws of the said association; and that when a 
loan was so made it was required that the person or persons so bor¬ 
rowing the funds of the said association should become stockholders 
and members thereof by subscribing to at least one share of stock 
for each one thousand dollars borrowed, and the money which would 
thus be loaned would be designated and known as an advance; and 
that in the ordinary course of business of said association the said 
persons who would so borrow money therefrom would pay each 
month to the said association a certain instalment upon the stock so 
subscribed to, together with a certain proportion of the aggregate 
amount of the money so advanced and the interest thereon, said 
interest being designated and known as a premium; and that when 
by such payments the aggregate sum paid on said advance 

4 and said premium together with the aggregate sum paid in 
instalments on said stock with accumulated earnings upon 

said stock, would equal the total amount of said advance and pre¬ 
mium, the debt would become paid and the said stock canceled; 
and that the persons so borrowing and so subscribing to the said 
stock as last aforesaid were designated and known as borrowing 
stockholders. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That in the due and regular conduct and administration of the 
business of the said association, and in accordance with the provisions 
of the constitution and by-laws thereof, and to the end that full and 
complete records might be kept and had by the said association by 
which at all times the assets and liabilities of said association and 
the rights and interests of its said stockholders, both non-borrowing 
and borrowing, might at all times be known and ascertained, there 
were prepared and kept by the said association certain books in which 
would be recorded from time to time an account of the business 
transacted by the said association; and that among the said books 
was a certain book in which, at the time of the commission by the 
said John Barton Miller of the offense hereinafter set forth, was en¬ 
tered and recorded in writing separate and individual accounts 
showing the respective amounts of all moneys theretofore paid by 
each of said non-borrowing and borrowing stockholders on account 
of the stock so subscribed for and purchased by them; and that 
among the said books was a certain other book in which, at 

5 the time last aforesaid, was entered and recorded in writing in 
separate and individual accounts the respective amounts of 

money theretofore advanced to each of said borrowing stockholders, 
together with the respective amounts of all moneys theretofore paid 
by each of said borrowing stockholders on account of the said ad¬ 
vances and premiums; and that among the said books was a certain 
other book in which, at the time last aforesaid, was entered and re¬ 
corded in writing in separate items a description of the particular 
property upon which the repayment of advances had been secured, 
with the names of the particular borrowing stockholders to whom 
the said advances had been made and the amount of money so ad¬ 
vanced to them respectively; and that among the said books was a 
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certain other book in which, at the time last aforesaid, was entered 
and recorded in writing the name of each person, including both 
non-borrowing and borrowing stockholders, to whom the stock of 
the said association had theretofore been issued, together with the 
number of the series of which said stock was a part and the number 
of shares so issued to each of said persons ; and that among the said 
books was a certain other book in which, at the time last aforesaid, 
was entered and recorded in writing an account of all stock thereto¬ 
fore issued by the said association which had been fully paid for at 
the time the same had been subscribed to and issued by the associa¬ 
tion, together with the name of the particular persons to whom the 
same had been so issued and the date when the same was so issued; 
and that among the said books was a certain other book in 

6 which, at the time last aforesaid, was entered and recorded in 
writing an account of all proceedings had and all by-laws, 

rules, regulations and orders passed by the said board of directors 
when they would so meet as aforesaid, and also of all proceedings 
theretofore had and of all elections of officers theretofore made by 
the stockholders of said association when they would so meet as 
aforesaid; a more full and complete description of said books being 
to the Grand Jurors aforesaid unknown and unobtainable, and 
therefore not in this indictment more particularly described. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That on the twenty-fifth day of June, in the year of our Lord one 
thousand nine hundred and eight, and at the District aforesaid, the 
said John Barton Miller, late of the District aforesaid, unlawfully, 
wilfully and with intent to defraud and injure the said association 
and the said stockholders and members thereof, did take away and 
conceal the said books hereinbefore in this indictment particularly 
described, said books then and there being the writings, records and 
property of the said association and its said stockholders and mem¬ 
bers ; against the form of the statute in such case made and provided, 
and against the peace and government of the said United States. 

DANIEL W. BAKER, 

Attorney of the United States in and 

for the District of Columbia. 

7 (Endorsed:) No. 26500. United States vs. John Barton 
Miller. Violation Section 840, Code D. C. Witnesses: Wil¬ 
liam E. Ambrose, Joseph H. Lee, John Fleming. A true bill. John 
T. Devine, Foreman. 


Supreme Court of the District of Columbia. 

Monday, April 2 6th, A. D. 1909. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Anderson, presiding. 
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No. 26500. 

% 

* < * • • 4 t 

United States 
vs. 

John Barton Miller. 

Indicted for Violation Section 840, Code D. C. 

Come as well the Attorney of the United States as the defendant, 
according to his recognizance, and by his attorney John E. 

8 Laskey, Esquire, whereupon the defendant being arraigned 
upon the indictment, the reading of which he specifically 

waives, pleads thereto not guilty, and for trial puts himself upon the 
country, and the attorney of the United States doth the like; where¬ 
upon the defendant by his attorney, in open Court, prays leave to 
withdraw said plea, and demur to the indictment within twenty (20) 
days, if so advised, which leave is hereby granted. 

Indictment. 

Filed in Open Court Jan. 18, 1910. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term, January Term, A. D. 1910. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

******* 

Twenty-sixth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the said seventeenth day of 
April, in the year of our Lord one thousand and nine hundred and 
eight, and at the District aforesaid, was an officer, agent and clerk of 
a certain unincorporated association known as and called the 

9 First Co-Operative Building Association of Georgetown, D. C., 
that is to say, was in the employ of the said association as the 

Secretary-Treasurer thereof; and that on the day and year last afore¬ 
said, and at the District aforesaid, the said John Barton Miller had 
in his possession and under his care nine hundred fifty-nine dollars 
and forty cents in money of the value of nine hundred fifty- 
nine dollars and forty cents, of the money and property of the said 
association, which said nine hundred fifty-nine dollars and forty 
cents had come into such possession and under such care of the said 
John Barton Miller by virtue of the said employment of the said 
John Barton Miller as last aforesaid; and that the said John Barton 
Miller, so having the said nine hundred fifty-nine dollars and forty 
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cents, of the value last aforesaid, in his possession and under his care 
as last aforesaid, did then and there, and while he was such officer, 
agent and clerk as last aforesaid, wrongfully convert the same to his 
own use and fraudulently take, make away with and secrete the 
same with intent to convert the same to his own use, and did thereby 
then and there embezzle the same; against the form of the statute 
in such case made and provided, and against the peace and govern¬ 
ment of the said United States. 

******* 

Twenty-eighth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said John Barton Miller, on the said twenty-first 

10 day of April, in the year of our Lord one thousand and nine 

hundred and eight, and at the District aforesaid, was an 

officer, agent and clerk of a certain unincorporated association 
known as and called the First Co-Operative Building Association of 
Georgetown, D. C., that is to say, was in the employ of the said asso¬ 
ciation as the Secretary-Treasurer thereof; and that on the day and 
year last aforesaid, and at the District aforesaid, the said John Bar¬ 
ton Miller had in his possession and under his care seven hundred 
eighty dollars and forty-two cents in money of the value of seven 
hundred eighty dollars and forty-two cents, of the money and prop¬ 
erty of the said association, which said seven hundred eighty dollars 
and forty-two cents had come into such possession and under such 
care of the said John Barton Miller by virtue of the said employment 
of the said John Barton Miller as last aforesaid; and that the said 
John Barton Miller, so having the said seven hundred eighty dollars 
and forty-two cents, of the value last aforesaid, in his possession and 
under his care as last aforesaid, did then and there, and while he was 
such officer, agent and clerk as last aforesaid, wrongfully convert the 
same to his own use and fraudulently take, make away with and 
secrete the same with intent to convert the same to his own use, and 
did thereby then and there embezzle the same; against the form of 
the statute in such case made and provided, and against the peace 
and government of the said United States. 

******* 

11 (Endorsed:) No. 26833. United States vs. John Barton 

Miller. Embezzlement. Witnesses: Chas. F. Benjamin, 

Henry C. Craig, Julius A. Maedel, Mrs. Henry C. Craig, Clias. J. 
Dietz, Mrs. Alice M. Easton, Sadie E. Williams, Chas. H. Raub, 
Chas. W. Cragin, Jesse H. Wilson, Frank P. Reeside, Zedd H. Copp, 
Roger T. Mitchell, Mrs. Bridget M. O’Hare, Mrs. Dora C. Souder, 
Frederick J. Souder, Harry S. Welch, Chas. E. Marsh, Geo. C. Gert- 
man, Wm. Henry White, Jos. J. Waters, H. L. Selby, Jos. ij. Lee, 
Edgar Frisby, Mabel E. Ashley, G. Donald Miller, Edgar C. Black¬ 
man, Arthur A. Murphy, Wm. W. Burch, Clarence E. King, Harry 
Claggett, Wm. E. Ambrose, Henry G. Wagner, Harry M. Packard. 
A true bill. Armistead Peter, Jr., Foreman. 
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12 Supreme Court of the District of Columbia. 

Monday, February 21 *t, A. D. 1910. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Gould presiding. 

******* 

No. 26833. 

United States 
vs. 

John Barton Miller. 

Indicted for Embezzlement. 

Come as well the Attorney of the United States as the defendant, 
in proper person, according to his recognizance, and by his Attorney 
John E. Laskey, Esquire; and, thereupon, the defendant being ar¬ 
raigned upon the indictment pleads thereto not guilty and for trial 
puts himself upon the Country and the Attorney of the United States 
doth the like. 

Leave is hereby granted the defendant to withdraw the above plea 
within three days and file a demurrer to the indictment if he should 
be so advised. 

Tuesday, May 2d, A. D., 1911. 

The Court resumes its session pursuant to adjournment, Mr. Justice 


Wright presiding. 




* * 

* * * 

* 

* 

13 

No. 26500. 




United States 
vs. 

John Barton Miller. 

Indicted for Violation of Section 840, Code, D. C. 

And 

No. 26833. 

United States 
vs. 

John Barton Miller. 

Indicted for Embezzlement. 

Come as well the Attorney of the United States as the defendant 
by his said attorneys Henry E. Davis and John E. Laskey, Esquires; 
and, thereupon, the motion of the United States to consolidate for 
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trial the above numbered indictments being heard, it is considered 
by the Court that said motion be and the same hereby is granted and 
that said indictments be and they hereby are consolidated and set 
to be tried May 22, 1911. 

Tuesday, June 13 th, A. D. 1911. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Wright presiding. 

* ****** 

Come again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited yesterday; and, thereupon, after hearing 
the arguments of counsel and the charge of the Court, the said jury 
retire to consider of their verdicts and returning into Court and being 
asked if they have agreed upon their verdicts upon their oath 
14 say that the said defendant is guilty in manner and form as 
charged in the twenty-sixth (26th) and twenty-eighth (28th) 
counts of indictment No. 26833, and the said jury upon their oath 
further say that the said defendant is guilty in manner and form as 
charged in indictment No. 26500; and, thereupon, the defendant by 
his said attorneys moves the Court to fix the amount of the bail to be 
required of him in case No. 26833; which motion is granted and 
said bail is fixed in the sum of Ten Thousand (10,000) Dollars; 
w’hereupon the said defendant enters into a recognizance in the sum 
of Ten Thousand (10,000) Dollars with George W. Ray as his 
surety approved by the Court for his appearance in this Court from 
day to day at the present and subsequent terms thereof to hear and 
receive the sentence of this Court in case No. 26833 to be pronounced 
when required or if he, the said defendant, depart the Court without 
leave. 


Friday, June 23 d, A. D. 1911. 

The Court resumes its session pursuant to adjournment Mr. Justice 
Wright presiding. 

******* 

No. 26833. 

United States 
vs. 

John Barton Miller. 

Convicted of Embezzlement. 

Come as well the Attorney of the United States as the defendant, 
in proper person, according to his recognizance and by his 
15 Attorneys John E. Laskey and Henry E. Davis, Esquires; 

and, thereupon, the defendant’s motion for a new trial being 
heard, it is considered by the Court that the said motion be and the 
same hereby is overruled; and, thereupon, it is demanded of the de¬ 
fendant what further he has to say why the sentence of the law should 
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Hot be pronounced against him on the 26th count of the indictment 
herein, and he says nothing, except as he has already said; whereupon 
it is considered by the Court that for his said offense set forth in the 
26th count of the said indictment, the said defendant be taken by 
the Warden of the United States Jail in and for the District of 
Columbia to said jail, thence to the Penitentiary (as designated by 
the Attorney General of the United States) there to be imprisoned 
for the period of Ten (10) years to take effect from and including 
the date of his, the said defendant’s, arrival at the said Penitentiary; 
and, thereupon, it is demanded of the said defendant what further 
he has to say why the sentence of the law should not be pronounced 
against him on the 28th count of the said indictment, and he says 
nothing, except as he has already said: whereupon it is considered by 
the Court that for his said offense set forth in the 28th count of saiil 
indictment the said defendant he imprisoned in the said Peniten¬ 
tiary for the further period of Ten (10) years to take effect from and 
after the date of the expiration of the sentence imposed upon said 
defendant on the 26th count of the said indictment. 

From the foregoing judgment the defendant by his said attorneys 
notes an appeal to the Court of Appeals of the District of 
16 Columbia and on motion of the defendant it is ordered that 
the Fifty (50) Dollars deposited herein on the previous 
appeal in lieu of bond be retained by the Clerk in lieu of an appeal 
bond for costs on this appeal; and, thereupon, the Court fixes the 
amount of the bail to be required of said defendant in the sum of 
Twenty Thousand (20,000) Dollars; whereupon the defendant enters 
into a recognizance in the sum of Twenty Thousand (20,000) Dol¬ 
lars with George W. Ray as his surety approved by the Court if he, 
the said defendant, fail to forthwith surrender himself to the custody 
of the Marshal of this District to be dealt w T ith and proceeded against 
according to law in case the judgment appealed from shall be af¬ 
firmed, or the appeal for any cause dismissed, or the judgment be re¬ 
versed and a new trial ordered, or if the said defendant depart 
the Court without leave. 


No. 26500. 

• • » 

United States 
vs. 

John Barton Miller. 

Convicted of Violating Section 840, Code, D. C. 

Come as well the Attorney of the United States as the defendant, 
in proper person, according to his recognizance and by his Attorneys 
John E. Laskey and Henry E. Davis, Esquires; and, thereupon, the 
defendant’s motion for a new trial and motion in arrest of judgment' 
being heard, it is considered by the Court that each of said motions} 
be and the same hereby is overruled, to which action of the Courtj 
the defendant by his said attorneys notes an exception; and,' 
17 thereupon, the Attorney of the United States moves the Courtj 
to pronounce the sentence of the law in this case; whereupon* 

2—2354a 
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the Court continues the said motion for sentence until the further 
order of the Court; and, thereupon, the defendant eners into a re¬ 
cognizance in the sum of One Hundred (100) Dollars for his appear¬ 
ance in this Court from day to day at the present and subsequent 
terms thereof to hear and receive the sentence of this Court in this 
case to be pronounced, when required, or if he, the said defendant, 
depart the Court without leave. 

Memoranda. 

June 23, 1911.—Deposit of $50. for costs heretofore made to 
stand in lieu of bond. 

July 24, 1911.—Time to submit Bill of Exceptions extended to 
September 1, 1911 and file Transcript of Record to September 20, 
1911, inclusive. 

18 Supreme Court of the District of Columbia. 

Thursday, August 31«f, 1911. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Wright, presiding. 

Nos. 26833 and 26500. Criminal. 

United States 
vs. 

John Barton Miller. 

Now comes here the said defendant by his Attorneys Henry E. 
Davis and John E. Laskey, Esquires, and presents to the Court his 
bill of exceptions taken at the trial hereof, and the Court signs the 
said bill of exceptions and now’ orders the same of record as of the 
time when such exceptions were noted at the trial. 


Bill of Exceptions. 

i • 

Filed August 31, 1911. 

♦ ♦ * * * * * 

These causes came on for trial on the 31st day of May, 1911, 
being at the April, 1911, term of said Court holding a criminal 
term, Mr. Justice Wright presiding. 

Whereupon the members of the regular panel of jurors duly con¬ 
stituted for attendance upon the said Court at the said term were 
examined upon their voir dire, and during said examination, and 
before the exercise by the United States or the defendant of 
19 any peremptory challenge, the defendant by his counsel 

stated to the Court that, in view of the fact that by an order 
of consolidation made in said cause No. 26,833 the defendant was 
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on trial upon both said indictment and indictment No. 26,500, he 
claimed the right to twenty peremptory challenges instead of to ten, 
to which latter number he would have been entitled had he been 
, on trial upon but one of said indictments, and he asked to be then 
advised by the Court whether the Court would allow him twenty or 
ten peremptory challenges, on the ground that the knowledge by 
him as to the number of peremptory challenges to which he was 
entitled, in advance of the exercise of such peremptory challenges, 
would be of material assistance to him in the exercise of the same. 
But the Court declined to so advise the defendant, to which action 
of the Court the defendant by his counsel then and there duly ex¬ 
cepted and the Court noted the same on its minutes. 

Thereupon the impaneling of said jury was proceeded with, and 
after all but eleven of said regular panel had been excused for cause 
or upon peremptory challenges by the United States and by the 
defendant respectively, talesmen to make up the jury to try said 
cause were duly summoned and on, to wit, the 1st day of June, 
1911, the selection of a jury was proceeded with. 

Whereupon a certain Frank L. Averill, one of said talesmen sum¬ 
moned as aforesaid, was called into the jury box and sworn upon his 
voir dire, and testified that he was a citizen of the United States 
and a resident of the District of Columbia, over twenty-one 

20 and under sixty-five years of age; that he could read, write 
and understand the English language and had never been 

convicted of a criminal offense; that he was a civil engineer; that 
he did not know the defendant or any of his relatives or friends; 
that he did not think he had formed or expressed any opinion as to 
the guilt or innocence of the defendant; that he thought he had 
read what appeared in the papers three years ago about the case and 
believed he had read what appeared in the papers last year when 
the case was first tried; that he did not remember about having 
formed or expressed any opinion as to the guilt or innocence of the 
defendant from what he read on those occasions; that he did not 
know that he had formed any opinion; that he knew the George¬ 
town Building Association by reputation and by hearing of it; that 
he had no interest in it; that a pretty close friend of his lost his 
money in it and that said friend had come into his office and talked 
with him about it. 

Whereupon the examination of said juror was further continued 
and during such examination the following occurred: 

“Q. From what you read in the papers and from what your 
friend said to you, you did not form any opinion as to the guilt or 
innocence of the defendant? A. Except that I believe what my 
friend tells me. That is all. 

“Mr. Davis: We ask that he be excused, your Honor, for cause. 

“The Court: The challenge is overruled. 

“Mr. Davis: We note an exception.” 

21 “By Mr. Davis: 

“Q. You still believe what your friend told you? A. Well, it 
was some time ago, a year ago, I think, that he told me this, and I 
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do not have any definite recollection of just what he said, except 
that he- 

“Q. Do not go into the details of it; but what he said to you you 
believed and still believe? A. Sure. 

“Q. And if you were to become a juror in this case you would 
enter upon the trial of the case with this impression and belief that 
you derived from what your friend told you, would you not? A. 
Well, I couldn’t help that. 

“Q. Exactly; and it would require evidence to remove it, to over¬ 
come it? A. I should think it would. 

“Mr. Davis: We repeat the challenge for cause, your Honor.” 

“By the Court.” 

“Q. I understood you to say, sir, that you had no opinion as to 
the guilt or innocence of this defendant? A. Only that this close 
friend of mine came into the office with his tale of woe. 

“Q. I am not asking you as to your conversation. I only desire 
to know whether you, at this moment, have any opinion as 

22 to the guilt or innocence of this defendant? A. I should 
think not. 

“The Coubt: The challenge is overruled.” 

To which action of the court in overruling his challenge of said 
juror Averill, the defendant, by his counsel, then and there duly 
excepted, and the court noted the same on its minutes. At the time 
of the acceptance by the Court of said Juror Averill, the defendant 
had exercised less than ten peremptory challenges. 

Thereupon the impaneling of said jury was further proceeded 
with and a certain John E. Libbey, Jr., one of said talesmen, sum¬ 
moned as aforesaid, was called into the jury box and sworn upon 
his voir dire and testified that he was a citizen of the United States 
and a resident of the District of Columbia, over twenty-one and 
under sixty-five years of age; that he could read, write and under¬ 
stand the English language and had never been convicted of any 
criminal offense; and that he was a lumber dealer. 

Thereupon the examination of the juror Libbey was proceeded 
with as follows: 

“By Mr. Proctor: 

“Q. Do you know Mr. Miller? A. Yes, sir. 

“Q. How long have you known him? A. About twenty years. 

“Q. What has been the nature of your acquaintance with him— 
social or business? A. Business. 

23 “Q. Have you ever had any personal association with 
him? A. No; I do not know as I have. 

“Q. In a social way? A. No, sir. 

“Q. Did your business have to do with the building association? 
A. Yes. 

“Q. Did you ever have any business outside of the association 
with him? A. With Mr. Miller? 



JOHN BABTON MILLER VS. THE UNITED 8TATE8. 


18 


“Q. Yes. A. Yes, sir. 

“Q. As I understand it, you have only known him in a business 
way? A. Yes, sir. 

“Q. In transactions that you have had with the association about 
business matters? A. Yes, sir. 

“Q. When was the last? How recently has it been since you 
have had any business relations with him? A. Four years ago. 

“Q. Do you know his family? A. No, sir—yes. 

“Q. Who? A. I know his brothers. 

“Q. All of his brothers? A. I know two of them. 

24 “Q. Do you know Donald Miller? A. Yes, sir. 

“Q. Have you ever had any social relations with him? A. 

No, sir. 

“Q. I suppose you have just met him casually? A. Yes, sir. 
“Q. And his other brothers—how about them? A. I know one 
of them. 

“Q. What sort, of an acquaintance have you had with him? A. 
Why, I have seen him once in a while. I used to go with him, years 
ago. 

“Q. You traveled around together? A. Yes, sir. 

“Q. That has been years ago? A. Yes, sir. 

“Q,. Which brother was that? A. It is the one who works at 
Parker & Bridget’s. I don’t know which one it is. 

“Q. You have not had anything to do with him for several years? 
A. No. 

“Q. Have you formed or expressed any opinion as to his guilt 
or innocence? A. I? 

“Q. Yes. A. No. 

25 “Q. And you have no opinion today? A. No, sir.” 

“By Mr. Davis: 

“Q. Mr. Libbey, you knew the association—the Georgetown Co¬ 
operative Building Association? A. Yes, sir. 

“Q. Were you a stockholder in it at the time its affairs were 
closed up? A. No, sir. 

“Q. Or any of your relatives? A. Yes, sir. 

“Q. Who? A. My father. 

“Q. And your mother? A. No. 

“Q. Step-mother? A. No. 

“Q. Your father was a large stockholder in the association? A. 
Yes, sir. 

“Q. At the time when its affairs were closed? A. Yes, sir. 

“Q. He was also a director in the Farmers & Mechanics National 
Bank, was he not? A. Yes, sir. 

“Mr. Davis: We ask that Mr. Libbey be excused for cause, your 
Honor.” 

(No reason for the challenge was given or cause 

26 stated.) 

“The Court: The challenge is overruled.” 
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To which action of the Court in overruling his challenge of said 
juror Libbey the defendant by his counsel then and there duly ex¬ 
cepted and the Court noted the same on its minutes. 

Whereupon the government having announced itself as satis¬ 
fied with the jury, and the defendant having exercised ten peremp¬ 
tory challenges, the following occurred: 

“Mr. Davis: If your Honor please, we have exercised ten chal¬ 
lenges, and as we view the law, we are entitled to ten more. These 
two indictments being consolidated on motion of the Government 
and under the statute, we think we are to be considered as though 
we were trying these two cases separately for the purposes of chal¬ 
lenge. 

“The Court: The question will have to be raised before I will 
consider it. 

“Mr. Davis: We excuse Mr. Averill. 

“The Court: I will hear you.” 

After argument of counsel the Court ruled as follows: 

“The Court: There is a difference between a “case” and a “trial.” 
I suppose the return of an indictment by a grand jury charging a 
misdemeanor makes a case. If it does, this statute provides that in 
all cases each party shall be entitled to three peremptory 

27 challenges. Therefore, as soon as a ‘case’ is made by the 
return of the indictment, the defendant is entitled to three 

peremptory challenges, according to the section, but that is not the 
clause of the section under which we are proceeding. The clause 
of the section under which we are proceeding does not. use the word 
“case” but uses the word “trial.” It says that on the “trial” the 
United States and the accused are each entitled to ten peremptory 
challenges. I think it is entirely plain that the provision respect¬ 
ing ten peremptory challenges applies to a “trial” as distinguished 
from a “case;” so that only one set of challenges is appropriate. 
This challenge is disallowed.” 

To which ruling of the Court the defendant by his counsel then 
and there duly excepted and the Court noted the same on its 
minutes. 

And thereupon jurors to the number of twelve, including said 
jurors Averill and Libbey, having been called, accepted and con¬ 
stituted as and for the jury for the trial of said causes the same w r as 
duly sworn. 

Thereupon the government to maintain the issues on its part 
joined gave evidence tending to prove said issues, including, among 
other things, evidence tending to prove that at the time of the trial 
the First Co-operative Building Association of Georgetown, D. C., 
was in the hands of a receiver, w T ho was duly appointed by the Su¬ 
preme Court of the District of Columbia on the 10th day of July, 
A. D. 1908, and qualified on the 11th day of said month. 

28 Thereupon the defendant gave evidence tending to prove 
the issues on his part joined, but no evidence tending to 

controvert or in anywise question that given by the government in 
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respect to the appointment of a receiver of said Association and his 
qualifying as aforesaid. 

All the foregoing proceedings were had and exceptions taken and 
noted before the jury retired to consider of its verdict. 

Thereafter, and after the verdict of the said jury as appearing of 
record and during argument by Defendant’s counsel of the de¬ 
fendant’s several motions for a new trial as appearing of record, the 
Court inquired of counsel for the defendant whether the defendant 
knew at the time of the examination of the juror Libbey that the 
said Libbey’s father was dead and had died on the 26th of April, 
1908, and upon being informed by said counsel that they did not 
know whether the defendant so knew, the Court asked the defend¬ 
ant’s counsel whether they had any objection to the defendant’s 
being asked whether or not he had at said time such knowledge, 
and was answered by counsel in the negative. And thereupon said 
counsel then and there inquired of the defendant whether at the 
time of the examination of said juror Libbey on his voir dire he, 
the defendant, knew that said Libbey’s father was dead and had 
died on the 26th of April, 1908, and being informed by the de¬ 
fendant that he had at such time had such knowledge, the defend¬ 
ant’s counsel so informed the court. 

Thereupon the Court ruled as follows: 

“The defendant admits that at the trial, at the time of 

29 putting the inquiries to Mr. Libbey that have been read in 
the presentation of the motion, that Mr. Libbey’s father was 

dead in April, 1908; that he knew then that he was dead; and the 
record discloses that the challenge for cause was submitted in gen¬ 
eral form. 

It was this: 

“We ask that Mr. Libbey be excused for cause, your Honor.’’ 

There was no statement of the reason that actuated counsel in 
submitting the challenge. There are half a dozen reasons that 
might be considered as actuating him in submitting a challenge for 
cause. 

On page 111 Mr. Libbey was asked: 

“Q. Do you know Mr. Miller? A. Yes, sir. 

“Q. How long have you known him? A. About twenty years.” 

And on page 112 he said: 

“A. I know his brothers. 

“Q. All of his brothers? A. I know two of them.” 

On page 113: 

“Q. Do you know Donald Miller? A. Yes, sir.” 
and— 

30 “Q. Which brother was that? A. It is the one who works 
at Parker & Bridget’s. I don’t know which one it is. 

“Q. You have not had anvthing to do with him for several years? 
A. No.” 

And on page 114: 

“Q. Mr. Libbey, you knew the association—the Georgetown Co¬ 
operative Building Association? A. Yes sir. 
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“Q. “Your father” (not “is” but) “was a large stockholder in the 
association?” A. “Yes, sir.” 

“Q. (Not “now,” but) “At the time when its affairs were closed?” 

And he answered: 

“A. Yes, sir.” 

“Q. He was also a director in the Farmers & Mechanics National 
Bank, was he not? A. Yes, sir.” (Not at the time of the trial, 
but in the indefinite past.) 

“Now, in view of the development that is here, it is perfectly man¬ 
ifest that if the attention of the Court had been directed to the prop¬ 
osition that counsel would rely on the fact that the father of Mr. 
Libbey, not at that time “was,” (for there was nothing in the ques¬ 
tion that indicated him a stockholder at that time,) but had 

31 at some indefinite prior time been a stockholder in the asso¬ 
ciation, an inquiry would have been prompted, which would 

have shown Mr. Libbey’s father to have been dead more than three 
years. 

If there had been any other reason in this connection for Mr. Lib- 
bey’s disqualification, it would have been developed. Therefore, I 
am required to follow the established rule that if there was any other 
challenge or any other cause for challenge which the general chil- 
lenge might have directed itself to, it did not save this point for the 
first time made or intimated to-day; because it did not call upon the 
Court expressly to pass upon this point in the challenge. That con¬ 
sideration, or conclusion, rather, is justified by the further consider¬ 
ation that there is nothing in this record to show that at the time this 
man was accepted as a juror, that his father, or any other of his rela¬ 
tions, were stockholders in this association, or had anything to do 
with it; and the record, when it is made up, will show that the de¬ 
fendant says in open Court to-day, that he knew that at the time 
that challenge was made, that this man’s father was dead. I do not 
think, therefore, that that ground is one which for a moment would 
justify this or any other Court in setting aside the verdict, on ac¬ 
count of the disqualification of Mr. Libbey as a juror, for none was 
shown. As to the contention of the defendant that he was entitled 
to ten peremptory challenges on each of the separate indictr 

32 ments, I see no reason to abandon the opinion expressed at 
the trial. The phraseology of the general statute is different 

from that of the local statute. The general statute uses practically 
this phraseology: “When the offense charged” is so and so, the de¬ 
fendant shall be entitled to ten peremptory challenges. Now the 
presentation to the Court of an indictment, the moment an offense is 
charged by an indictment, under that statute the right to ten per¬ 
emptory challenges becomes established; adhering to the “charging” 
of flie offense, rather than arising at the time of the determination of 
guilt or innocence of the offense. The local Section 918, provides 
that in all “trials” the defendant shall be entitled to ten peremptory 
challenges. Now, there was only one “trial”; no matter how many 
issues were determined in this trial; and if the Congress had been 
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actuated by the deliberate purpose of changing the rate of construc¬ 
tion which the courts had attached to the general statute, it seems to 
me that they would have used the exact phraseology which is found 
in this section Of the local Code, and instead of saying when the 
“offense charged” is a felony, would have used the phraseology as 
they have used it; in all “trials” the defendant shall be entitled to 
ten peremptory challenges. 

Therefore, I see no reason for changing the opinion expressed, and 
no reason to disturb the verdict of the jury and the motion for a new 
trial and the motion in arrest of judgment are overruled. 

33 To which action of the Court the defendant by his counsel 
then and there excepted and the Court noted the same on its 
minutes. 

And the defendant prays the Court to sign this, his bdl of excep¬ 
tions, to have the same force and effect as to each of said exceptions, 
as though the same were set forth in a separate' bill of exception, 
which is granted, and accordingly the Court signs, this, the defend¬ 
ant’s bill of exceptions, to have the force and effect aforesaid, now 
for then this 31st day of August A. D., 1911. 

DAN THEW WRIGHT, Justice. 

Designation of Record on Appeal. 

Filed September 11, 1911. 


In the Supreme Court of the District of Columbia, Holding CrimitiJgd 

Court. 

Criminal. No. 26833. 


United States 
vs. 

John Barton Miller. 
To the Clerk of said Court: 


We hereby designate the following for the transcript of record on 
the appeal in the above entitled cause : 

1. The 26th and 28th counts of indictment No. 26,833. 

2. Indictment No. 26,500. , 

3. Pleas to said indictments. 

34 4. Order of consolidation of May 2, 1911. 

5. Verdict on said indictments. 

6. Judgment and sentence of June 23rd, 1911, on indictment No. 
26,833. 

7. Order of June 23rd, 1911, continuing motion for sentence on 
indictment No. 26,500. 

8. Memorandum of deposit for costs on appeal. 

9. Bill of exceptions. 

10. This designation. 


* : } 

' ' • i 

3—2364a 


HENRY E. DAVIS, 
JOHN E. LASKEY, 
Attorneys for Defendant, 
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ten peremptory challenges. 
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then and there excepted and the Court noted the same on its 
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3fn % Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1911. 


No. 2354. 


JOHN BARTON MILLER, APPELLANT, 

vs. 

THE UNITED STATES. 


APPEAL FROM THE SUPREME COURT OF THE DIS¬ 
TRICT OF COLUMBIA. 


BRIEF FOR THE APPELLANT, 


I. 

Statement of the Case. 

The appellant (hereinafter called defendant) was tried 
in the court below on two indictments, one, No. 26500, filed 
April 5, 1909, for violation of Section 840 of the Code < 
Law for the District of Columbia, and the other, No. 26833, 
filed January 18, 1910, for embezzlement in violation of 
Section 834 of the Code. 
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Section 840 of the Code is as follows: 

“Whoever, with intent to defraud or injure an¬ 
other person, shall take away or conceal any writing 
whereby the estate or right of such other person shall 
or may be defeated, injured, or altered, shall suffer 
imprisonment for not more than seven years.” 

Section 834 of the Code provides for the offence of em¬ 
bezzlement by agent, attorney, clerk or servant, the gist of 
the offence being the embezzlement, by anyone occupying 
any such relation, of property which shall come into his pos¬ 
session or under his care by virtue of his employment or 
office. 

Prior to the trial, upon a motion of the United States 
(hereinafter called Government), the two indictments were 
consolidated and set to be tried on a specified day (Rec. 
7-8). 

The indictment No. 26500 charges the defendant with 
taking away and concealing certain books in the indict¬ 
ment described, and the same being writings and records of 
an unincorporated association, known as The First Co¬ 
operative Building Association, of Georgetown, D. C., the 
property of the association, its stockholders and members, 
but it nowhere mentions the defendant as an officer, stock¬ 
holder or member of the association (Rec. 1-4); so that the 
indictment charges the defendant with the alleged offence as 
though he were a stranger to the association. 

The indictment No. 26833 charges the defendant, as an 
officer of the association, namely, the Secretary-Treasurer 
thereof, with embezzling certain moneys, the property of 
the association (Rec. 5-6). 

This indictment is in thirty-four counts, as appears from 
the opinion and decision of this court, on a former appeal 
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(37 App. D. C., 138), but as all but two counts, namely, the 
twenty-sixth and twenty-eighth, were eliminated on the 
trial giving rise to that appeal, the two last-mentioned 
counts only are included in the present record. 

On the trial now under review the two indictments hav¬ 
ing, as aforesaid, been consolidated, the defendant was 
found guilty on each, a separate verdict on each being ren¬ 
dered (Rec. 8). Sentence, however, was not pronounced 
upon the verdict on No. 26500, the motion of the Govern¬ 
ment therefor having been continued until the further order 
of the court (Rec. 9-10); and on No. 26833 the defendant 
was sentenced to imprisonment for ten years on each count, 
or twenty years in all (Rec. 8-9). 

As sentence was not pronounced on No. 26500 and there 
is accordingly no judgment thereon, the pending appeal is 
only from the judgment on No. 26833. Inasmuch, how¬ 
ever, as all the questions to be presented on the appeal arose 
on the trial of both indictments together, and prior to any 
judgment, both indictments are of necessity included in the 
record and are to be considered accordingly. 

The questions presented on the appeal relate exclusively 
to the formation of the jury by which the defendant was 
tried. 

When the panel of jurors was under examination upon 
voir dire, and before the exercise by either the Government 
or the defendant of any peremptory challenge, the defend¬ 
ant claimed that, in view of the order of consolidation of 
the two indictments, he was entitled to twenty peremptory 
challenges instead of to ten, and he asked then to be ad¬ 
vised by the court whether he would be allowed twenty or 
ten such challenges, “on the ground that the knowledge by 
him as to the number of peremptory challenges to which he 
was entitled, in advance of the exercise of such peremptory 


4 


challenges, would be of material assistance to him in the 
exercise of the same.” To the court’s declination so to ad¬ 
vise the defendant he duly excepted (Rec. 10-11, fols. 18- 
19). And subsequently, after the defendant had exer¬ 
cised ten challenges, and again claimed to be entitled to ten 
more, the court remarked, “The question will have to be 
raised before I will consider itwhereupon the defendant 
peremptorily challenged another juror, which challenge was 
disallowed, and the defendant again duly excepted (Rec. 
14, fols. 26-7). The action of the court in these two in¬ 
stances is the subject of the first and second assignments of 
error. 

One of the jurors accepted by the court, namely, one 
Averill, was twice challenged by the defendant for cause, 
and the challenge was in each instance disallowed and ex¬ 
ception taken. (Exceptions 11-12, fols. 20-22.) The ac¬ 
tion of the court respecting this juror is the subject of the 
third and fourth assignments of error. 

And another of the jurors accepted by the court, namely, 
one Libbey, was likewise challenged by the defendant for 
cause, and the challenge disallowed and exception taken 
(Rec. 12-14, fols. 22-26). The action of the court in this 
instance is the subject of the fifth assignment of error. 

H 

Assignments of Error. 

The court below erred as follows: 

1. In refusing to advise the defendant in the outset of the 
trial, although requested so to do, as to the number of per¬ 
emptory challenges to which he was entitled, whether twen¬ 
ty or only ten (Rec. 11, fol. 19). 
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2. In holding, adversely to the claim of the defendant, 
that he was entitled on the trial to ten peremptory challenges 
only, instead of twenty (Rec. 14, fols. 26-27). 

3. In not sustaining the defendant’s first challenge for 
cause to the juror Averill (Rec. 11, fols. 19-20). 

4. In not sustaining the defendant’s second challenge for 
cause to the juror Averill (Rec. 11-12, fol. 21). 

5. In not sustaining the defendant’s challenge for cause 
to the juror Libbey (Rec. 12-14, fols. 22-26). 

III. 

ARGUMENT. 

1. It was error in the court below not to advise the de¬ 
fendant, upon his request, in the outset of the trial, to how 
many peremptory challenges he was entitled. 

The question thus presented is wholly independent of 
what the defendant’s right in the premises was, whether as 
to twenty or only ten peremptory challenges. Before exer¬ 
cising the right of peremptory challenge, it was the defend¬ 
ant’s right to be advised as requested, upon the ground 
stated by him, namely, “that the knowledge by him as to the 
number of peremptory challenges to which he was entitled, 
in advance of the exercise of such peremptory challenges, 
would be of material assistance to him in the exercise of the 
same” (Rec. 11, fol. 19). 

This question is flatly decided in favor of the defendant’s 
contention in a case in which, because of the court’s failure 
forthwith to decide the question in order to guide the de¬ 
fendant in using his challenges, a new trial was granted. 

Cumming v. State, 99 Ga., 662. 
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The opinion of the Court on the point is as follows (pp. 
663-4): 

“One of the grounds of the motion [for a new 
trial] is that the court erred in refusing to rule im¬ 
mediately after the first panel of the jury was put on 
the accused, that they were entitled to sixty strikes, 
that is to say, twenty strikes for each defendant. 
After the first juror on the panel had qualified and 
had been put upon the accused, counsel for the ac¬ 
cused informed the court that they would claim this 
number of strikes. Counsel for the State resisted 
this claim; and the court refused to rule on the prop¬ 
osition, stating that it was not at the proper stage of 
the trial to rule on the question. Section 974 of the 
Penal Code declares that ‘every person indicted for 
a crime or offence which may subject him to death, 
or four years’ imprisonment in the penitentiary, may 
peremptorily challenge twenty of the jurors impanel¬ 
ed to try him.’ And this court has held that where 
persons jointly indicted for such an offence go to 
trial together, they do not waive any peremptory 
challenge, but each is entitled to his full statutory al¬ 
lowance. * * * In this case, therefore, the claim 
of the accused ought to have been allowed, and the 
motion having been made when the first juror was 
put upon the accused, and an immediate ruling re¬ 
quested, the judge ought not to have postponed the 
determination of the question as he did. It may have 
been important for the accused, in determining as 
to what jurors they would accept or reject, to know 
at the outset how many strikes would be allowed 
them by the court.” 

The sixty strikes were in the end evidently allowed; 
otherwise the refusal to allow them would have been made 
a ground of the motion for a new trial, and would have 
been held error by the court in view of its preceding hold¬ 
ings on the subject, referred to in the opinion. And if it 
were error in the trial judge not to have ruled in the outset 
that the sixty strikes were to be allowed, instead of having 
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“postponed the determination of the question as he did,** 
how much greater the error in the case at bar, in which not 
only did the trial court postpone the determination of the 
question, but also in the end decided the same adversely to 
the defendant. 

Counsel have found no case to the contrary of Cumming 
v. State, and the ruling therein and the reasons therefor are 
confidently urged upon this court, as conclusive of the ques¬ 
tion under immediate consideration, and of the fate of this 
appeal, wholly independently of any other question arising 
thereon. 

2. It was error in the court below to hold that the de¬ 
fendant was entitled to ten peremptory challenges only, in¬ 
stead of to twenty. 

The cases dealing with the nature and right of peremp¬ 
tory challenge are too numerous even for mention. Among 
them the following are typical: 

“The right of peremptory challenge is not a right 
to select but to exclude.” 

State v. Smith, 24 N. C., 403. 

Heskew v. State, 17 Tex. App., 161. 

“The essence of the right of challenge is that it 
shall afford an opportunity to every person to say 
that some particular juror shall not try him.” 

State v. Deliso, 75 N. J. L., 808. 

/ 

“The right to exercise peremptory challenge is ab¬ 
solute. Such a challenge may be exercised upon the 
mere whim or caprice of defendant.” 

Peo. v. Helm, 163 Cal., 532, 535. 

In the light of the principles thus declared, which are 
recognized by all the authorities without exception, it is 
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obvious that the motive to challenge rests exclusively with 
the defendant; and it is equally obvious that this motive 
may be, and in fact is, the result of considerations the most 
complex. 

Thus, a challenge may be dictated by mere whim or ca¬ 
price; it may be prompted by aversion to the personal ap¬ 
pearance of a proffered juror, by such juror’s manner un¬ 
der examination, whether in the manifestation of undue 
eagerness to serve, apparent excessive moral strictness, flip¬ 
pancy under questioning, or, especially, vagaries of moral 
perception and feeling in respect of the particular offence 
charged. These and many other considerations present 
themselves to the minds of all as possibly affecting a de¬ 
fendant in reaching a decision as to exercising or withhold¬ 
ing his right of challenge. And not infrequently the known 
hostility of a proffered juror to counsel, or to a friend of 
such, and the better knowledge of counsel respecting the 
idibsyncrasies of a proffered juror, enter effectively into a 
defendant’s consideration of the problem in hand. 

It is accordingly plain that the exercise of the right of per¬ 
emptory challenge is in every instance dependent upon the 
play of the defendant’s mind and the exercise of his judg¬ 
ment as respects what, for want of a better expression, may 
be termed the personal equation of each proffered juror; 
and a defendant may often accept as a juror to try him on 
one charge, as, for instance, assault or some other offence 
involving the mere display of passion and brute force, one 
whom he would promptly reject as a juror to try him for 
an alleged offence involving breach of trust, or any other 
kindted form of moral obliquity. 

In the case at bar the two offences charged against the 
defendant are radically different, as the merest reading of 
the indictments shows. 

The first indictment, after describing the Building Asso¬ 
ciation and the manner in which its business was carried on, 


alleges that, under the association’s constitution, provision 
was made for the keeping of certain books setting forth and 
showing certain matters touching the proceedings of the 
association and the relations of the members thereto, with¬ 
out pointing to any officer or member of the association as 
the custodian of the said books or as being responsible in 
any way therefor, and then charges the defendant, without 
any other description of him than by his name, with taking 
away and concealing the books, with intent to defraud and 
injure the association, its stockholders and members. This 
indictment accordingly imputes to the defendant no such 
moral obliquity or turpitude as is involved in a breach of 
trust or the violation of any confidence reposed 1 in him. 

The second indictment, on the contrary, being for em¬ 
bezzlement, involves just such a charge against the defend¬ 
ant: pointing out, as it does, that having by virtue of his 
office as secretary-treasurer of the association, and through 
the confidence reposed in him by the association, its stock¬ 
holders and members, come into possession of moneys be¬ 
longing to them, he converted the same to his own use and 
embezzled the same, importing the most extreme form of 
moral obliquity and turpitude, namely, breach of trust and 
abuse of confidence resulting in financial loss to those who 
had trusted and confided in him. 

Obviously, men drawn from the body of the community 
to act as jurors might, and the fact is many do, look with 
different eyes upon offences of the two classes thus dis¬ 
criminated; and whether this be so or not, the defendant’s 
belief that men so drawn from the community might so re¬ 
gard the two classes of offences is sufficient for the argu¬ 
ment: a defendant brought to the bar for either one or the 
other of such offences is the sole judge, whether his judg¬ 
ment rest in soundness of thinking or upon whim or caprice, 
whom of those offered to try him he may wish to exclude. 
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The most protracted argument could not make clearer this 
obvious problem. 

It is for just such reasons, and upon the reflections inci¬ 
dent thereto and arising therefrom, that it was held in a 
particularly well-considered case that where a defendant is 
tried on two indictments, consolidated under a provision of 
law similar in all essentials to that under which the consoli¬ 
dation in this case was made, is entitled to the right of per¬ 
emptory challenge as though each of the two indictments 
were being separately tried. 

Betts v. United States, 132 Fed. Rep., 228. 

The language of the court in that case is as follows (pp. 
235-6). 

“As neither indictment lost its identity, the ma¬ 
terial rights of both parties as to each continue the 
same, unless so far as otherwise necessarily involved 
in the trial of all at the same time with the same 
jury, or unless so far as expressly provided by stat¬ 
ute or necessarily implied from what the stat-' 
ute enacts. Accordingly, in Mutual Life Co. v. Hill- 
mon, 145 U. S., 285, 293, in speaking of the statutes 
we are discussing, it [the Supreme Court of the 
United States], naturally fell into the use of the fol¬ 
lowing language: ‘No defendant could be deprived 
(meaning none could be deprived by an order for 
trying cases together) without its consent, of any 
right material to its defence, whether by way of 
challenge of jurors,’ etc. It is true that this broad 
language was not strictly essential to the case in 
which it was used, but the way in which the court 
fell into it illustrates strikingly that it is the natural 
construction to be given to the statutes in question. 
Therefore it rests on the United States to make it 
clear that this natural reading should not have full 
effect. With such reading the conclusion follows 
that inasmuch as by the express language of Section 
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819 of the Revised Statutes the plaintiff in error had 
a right to three peremptory challenges on each in¬ 
dictment if tried separately, this was a ‘right materi¬ 
al’ to his defence, not to be taken away merely be¬ 
cause several indictments were submitted to the same 
jury at the same time. Not only is there no pro¬ 
vision of the statute to the contrary, but there is 
nothing in the ordinary conditions of a joint trial 
which would justify the court in holding that the 
statute by implication necessarily deprived the 
plaintiff in error of the right claimed by him. 

“It is indisputable that the right to challenge per¬ 
emptorily is a ‘right material’ to the defence, as that 
expression is used in Mutual Life Co. v. Hillmon. 
Indeed, it is among the most usual weapons of de¬ 
fence put in the hands of an accused person. It is 
the only method of cutting off underground, malevo¬ 
lent currents, visible at some time to no one but the 
accused and his counsel, and sometimes not even to 
both of them. Without its uncontrolled exercise, 
justice would be absolutely unattainable in many 
cases. The greatest of all French novelists, writing 
with reference to some noblemen charged with vio¬ 
lence towards a person who had acquired their con¬ 
fiscated estates at the period of the incipiency of the 
First Empire, pointed out the hopelessness of de¬ 
fendant before a jury, some of whom had purchased 
national lands, although no issue relating thereto 
was involved. In the present case the District court, 
according to well-settled rules, was privileged to 
refer formally to its own records, and, for the pur¬ 
pose of advising ourselves with regard to the spirit 
of this statute, we can informally turn thereto. On 
doing so it might appear by proceedings in bank¬ 
ruptcy against Betts and Fisher, that their dealings 
were very extensive, and either through fraud or 
blundering on their part, very unfortunate. They 
dealt with a great many persons, ranging through 
many localities in the District of Massachusetts, and 
involving heavy losses. These facts illustrate the de¬ 
sirability of being able to purge the jury with refer¬ 
ence to the numerous localities where this trial 


might stir up smoldering prejudices, thus emphasiz¬ 
ing the necessity, under at least some circumstances, 
of enlarging the number of challenges proportion¬ 
ately to the number of offences alleged. Black- 
stone's Commentaries, volume 4, 353, characterizes 
this principle as involving ‘an arbitrary and capri¬ 
cious species of challenge;’ and the learned author re¬ 
gards the law as protecting it not only for substan¬ 
tial reasons, but so that, in view of ‘sudden impres¬ 
sions and unaccountable prejudices’ the prisoner may 
have assurance that the jurors stand unprejudiced, 
and that he may have a ‘good opinion’ of them. 
However this may be, the purposes for which per¬ 
emptory challenges are required are of such varied, 
unexpected and sometimes unprecedented characters 
that the inability to accomplish justice without them 
prohibits the courts from clipping the wings of the 
right to them beyond what the common law or the 
statute clearly requires.” 

The exact language of the Supreme Court of the United 
States in the case cited is as follows: 

“But, although the defendants might lawfully be 
compelled, at the discretion of the court, to try the 
cases together, the causes of action remained dis¬ 
tinct, and required separate verdicts and judgments; 
and no defendant could be deprived, without its con¬ 
sent, of any right material to its defense, whether by 
way of challenge of jurors, or of objection to evi¬ 
dence, to which it would have been entitled if the 
cases had been tried separately. Section 819 of the 
Revised Statutes provides that in all civil cases ‘each 
party shall be entitled to three peremptory chal¬ 
lenges; and in all cases where there are several de¬ 
fendants or several plaintiffs, the parties on each 
side shall be deemed a single party for the purposes 
of all challenges under this section.’ Under this pro¬ 
vision, defendants sued together upon one cause of 
action would be entitled to only three peremptory 
challenges in all. But defendants in different ac¬ 
tions cannot be deprived of their several challenges, 
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by order of the court, made for the prompt and con¬ 
venient administration of justice, that the three cases 
shall be tried together. The denial of the right of 
challenge, secured to the defendants by the statute, 
entitles them to a new trail.” 

Mutual Life Ins. Co. v. Hillmon, 145 U. S., 285, 
293. 

And that high tribunal has thus spoken respecting the 
right of challenge, and Blackstone’s observations thereon re¬ 
ferred to in the Betts case: 

“The right of challenge comes from the common 
law with the trial by jury itself, and has always 
been held essential to the fairness of trial by jury. 
As was said by Blackstone, and repeated by Mr. 
Justice Story: ‘In criminal cases, or at least in cap¬ 
ital ones, there is in fceuorem vitae, allowed to the 
prisoner an arbitrary and capricious species of chal¬ 
lenge to a certain number of jurors, without show¬ 
ing any cause at all; which is called a peremptory 
challenge; a provision full of that tenderness and 
humanity to prisoners, for which our English laws 
are justly famous. This is grounded on two rea¬ 
sons : 1. As every one must be sensible, what sudden 
impressions and unaccountable prejudices we are apt 
to conceive upon the bare looks and gestures of an¬ 
other ; and how necessary it is that a prisoner (when 
put to defend his life) should have a good opinion 
of his jury, the want of which might totally dis¬ 
concert him; the law wills not that he should be tried 
by any one man against whom he has conceived a 
prejudice even without being able to assign a reason 
for such his dislike. 2. Because, upon challenges 
for cause shown, if the reason assigned prove insuf¬ 
ficient to set aside the juror, perhaps the bare ques¬ 
tioning his indifference may sometimes provoke a 
resentment; to prevent all ill consequences from 
which, the prisoner is still at liberty, if he pleases, 
peremptorily to set him aside.” 

Lewis v. U. S., 146 U. S., 370, 376. 
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In exact accord with the Betts and Hillmon cases is the 
following, in which the question under consideration is ma¬ 
turely treated: 

Butler v. Evening Post Pub. Co., 148 Fed. Rep., 
821. 

And it is held by eminently respectable authority, as dis¬ 
closed by the ratio decidendi of the court, even that where 
counts for different offences are joined in one information, 
the defendant has the right to the full number of challenges 
to which he is entitled on each count. 

Peo. v. Sweeney, 55 Mich., 586. 

Although no point on the fact was made in the court be¬ 
low, it is anticipated that reliance may be sought to be had 
by the Government upon the fact that in the Hillmon, Betts 
and Butler cases, it was Section 921, rather than Section 
1024, R. S. U. S., that was considered. If to be made, the 
point is without merit or significance. • 

As seen above, the effective words of Section 1024 as 
respects the trial of two or more cases together are: 

“and if two or more indictments are found in such 
cases, the court may order them to be consolidated.” 

This section applies to criminal cases only. 

Section 921, which apparently applies to civil cases only, 
is as follows: 

“When causes of a like nature or relative to the 
same question are pending before a court of the 
United States, or of any Territory, the court may 
make such orders and rules concerning proceedings 
therein as may be conformable to the usages of 
courts for avoiding unnecessary costs or delay in the 
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administration of justice, and may consolidate said 
causes when it appears reasonable so to do.” 

In McElroy v. United States, 164 U. S., 77, the Su¬ 
preme Court, speaking of Section 1024, uses the following 
expression, which has several times been cited without no¬ 
tice of the fact that it was purely obiter dictum, not essen¬ 
tial to the decision, and in fact improvidently spoken, name- 
ly: 

“The order of consolidation under this statute put 
all the counts contained in the "Tour indictments in 
the same category as if they were separate counts of 
one indictment.” 

The McElroy case was this: There were six defendants 
in four indictments; the first, for assault with intent to kill 
a certain person on a certain day; the second, for assault 
with intent to kill another person on the same day; the third, 
for arson of the dwelling of another person on another day; 
and the fourth, for the arson of the dwelling of still another 
person on the day named in the first two indictments. The 
first three indictments were against all of the defendants, 
and the fourth was against three of them, and not against 
the others. 

The decision of the court is as follows (pp. 79-80) : 

“On the face of the indictments there was no con¬ 
nection between the acts charged as committed April 
16 and the arson alleged' to have been committed two 
weeks later, on which last occasion the Government’s 
testimony, according to the record, showed that the 
two defendants, Charles Hook and Thomas Stuffle- 
bean, were not present. The record also discloses 
that there was no evidence offered tending to show 
that there had been or was a conspiracy between de¬ 
fendants, or them and other parties, to commit the 
alleged crimes. 


* 




“The several charges in the four indictments were 
not against the same persons, nor for two or more 
acts or transactions connected together; and in our 
opinion they were not for two or more acts or trans¬ 
actions of the same class of crimes or offenses which 
might be properly joined, because they were substan¬ 
tive offences, separate and distinct, complete in them¬ 
selves, and independent of each other, committed at 
different times and not provable by the same evi¬ 
dence. In cases of felony, the multiplication of dis¬ 
tinct charges has been considered so objectionable 
as tending to confound the accused in his defence, or 
to prejudice him as to his challenges, in the matter of 
being held out to be habitually criminal, in the dis¬ 
traction of the attention of the jury, or otherwise, 
that it is the settled rule in England and in many of 
our States, to confine the indictment to one distinct 
offence or restrict the evidence to one transaction. 
(Citing cases.) Necessarily where the accused is 
deprived of a substantial right by the action of the 
trial court, such action, having been properly ob¬ 
jected to, is revisable on error. 

“It is clear that the statute does not authorize the 
consolidation of indictments in such a way that some 
of the defendants may be tried at the same time with 
other defendants charged with a crime different 
from that for which all are tried. And even if the 
defendants are the same in all the indictments con¬ 
solidated, we do not think the statute authorizes the 
joinder of distinct felonies, not provable by the same 
evidence and in no sense resulting from the same 
series of acts. 

“Under the third clause relating to several charges 
‘for two or more acts or transactions of the same 
class of crimes or offenses,’ it is only when they ‘may 
be properly joined’ that the joinder is permitted, the 
statute thus leaving it for the court to determine 
whether in any given case a joinder of two or more 
offenses in one indictment against the same person, 
‘is inconsistent with the settled principles of criminal 
law,’ as stated in Pointer’s Case [151 U. S., 396].” 
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Obviously, therefore, the remark of the court touching 
the effect of an order of consolidation under Section 1024 
was wholly beside the matter decided (which was that the 
indictments could not properly be consolidated under the 
section), and wholly irrelevant to the reasoning of the court 
in reaching its decision. 

The remark under notice was quoted by this court in Bass 
v. United States, 20 App. D. C., 232, 239, and was made the 
ground of the decision in that case that it was error to con¬ 
solidate two criminal prosecutions under Section 5480, R. 
S. U. S., where the several counts of the indictments pre¬ 
sented three offences not committed within the same six 
calendar months; and it was also quoted in the Betts case, 
in which, however, several such indictments were tried to¬ 
gether. 

And the following are authority that, even for viola¬ 
tion of Section 5480, R. S. U. S., several indictments may 
be ordered to be tried together, or as it is said, consolidated. 

Hanley v. United States, 127, Fed. Rep., 929. 

Brown v. United States, 143 Fed. Rep., 60. 

Booth v. United States, 154 Fed. Rep., 836. 

United States v. McVickar, 164 Fed. Rep., 894. 

In re De Bara, 179 U. S., 316. 

Of course, the court in each of these cases was in error if 
the order of consolidation in effect put all the counts con¬ 
tained in the several indictments “in the same category as 
if they were separate counts of one indictmentand in 
truth the authority for trying several cases together, or con¬ 
solidating them, as it is inaptly said, is of the slightest im¬ 
portance. Although, as above indicated, Section 921, R. S. 
U. S., apparently applies to civil cases exclusively, it was 
under that section that the nine indictments under Section 
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5480, R. S. U. S., in the Betts case were tried together; and 
as is held in Brown v. United States, supra, on the author¬ 
ity of Logan v. United States, 144 U. S., 263, and inti¬ 
mated in various other cases, a court of the United States 
may, in its discretion and independently of any statute on 
the subject, order cases to be tried together. The bottom 
question in every instance is, what was done in such in¬ 
stance; were several cases tried together, the identity of 
each being preserved, or were they consolidated, in the sense 
of being unified or, so to speak, mashed together, so as to 
make them “unite into one mass or body?” And this is the 
exact question which had the court’s attention in the Betts 
case, in which the true meaning of both Section 921 and 
Section 1024 in respect of consolidation, so-called, is clearly 
elucidated. 

In that case, as stated in the opinion, the record showed 
that the several indictments were ordered to be tried to¬ 
gether, but the authority to make such order clearly rested 
in the words “may consolidateand speaking of the effect 
of the order, in the light of the circumstances, the court con¬ 
vincingly said (pp. 230, 234) : 

“Plainly, the indictments were not consolidated, 
because the record shows that there were separate 
verdicts and cumulative sentences, so that each pro¬ 
ceeding retained its identity. The entire effect of 
the order was only that the various indictments were 
tried together by the same jury. * * * Under 

the circumstances, this was not a consolidation in 
the proper sense of the word. The natural meaning 
and inherent force of the word ‘consolidation’ are 
perfectly plain and irresistible, although it is known 
that in some of the authorities the word is used 
loosely. It has its place in proceedings in equity or 
in admiralty, where several libels or petitions are, 
by authority of the court, combined into one, so that 
at the close only one decree is rendered. An exam- 
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pie of this in admiralty is found in The North Star, ~ 


10G U. S., 17, where unification by consolidation 
proper was clearly expressed.” 

Webster’s definition of “consolidation” is “to unite into 
one mass or body” (approved in Independent District of 
Fairview v. Durland, 45 la., 53, 56); and the test of con¬ 



solidation of two or more cases in law is whether there are _ t 
to be several verdicts and judgments, or only one: of the '' ^ 

former case to predicate consolidation is a solecism. V \ 

Very clearly, apart from any expression of any court, ^ 
however strong, consolidation of the cases at bar cannot be * ? 

asserted; for, as above shown, not only are the two cases C * 
radically different in character, but also they were, in fact, 
tried side by side; a separate verdict was rendered in each; 
judgment was given in one, and motion for judgment in the 
other is still pending undetermined. 



The court below rested its rejection of the defendant’s 
claim to be entitled to twenty challenges, instead of ten, 
upon an assumed distinction between the provisions of the 
statute under consideration in the case of Betts v. United 
States, supra, and the provisions of the Code of Law for the 
District of Columbia on the same subject. 

The statute under consideration in the Betts case is Sec¬ 
tion 819, R. S. U. S., which is as follows: 


“When the offense charged is treason or a capital 
offense, the defendant shall be entitled to twenty and 
the United States to five peremptory challenges. On 
the trial of any other felony, the defendant shall be 
entitled to ten and the United States to three per¬ 
emptory challenges; and in all other cases, civil and 
criminal, each party shall be entitled to three per¬ 
emptory challenges; and in all cases where there are 
several defendants or several plaintiffs, the parties 
on each side shall be deemed a single party for the 
purposes of all challenges under this section. All 
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challenges, whether to the array or panel, or to in¬ 
dividual jurors for cause or favor, shall be tried by 
the court without the aid of triers/’ 

The section of our code on the subject of peremptory 
challenges is as fallows (Code D. C., Sec. 918): 

“In all trials for capital offences the accused and 
the United States shall each be entitled to twenty 
peremptory challenges. In trials for offences pun¬ 
ishable by imprisonment in the penitentiary the ac¬ 
cused and the United States each shall be entitled to 
ten peremptory challenges. In all other cases, civil 
as well as criminal, in which the plaintiff is the 
United States or the District of Columbia, each 
party shall be entitled to three peremptory challenges; 
and if there are several defendants, they shall be 
treated as one person in the allowance of such chal¬ 
lenges.” 

In ruling upon the question when presented at the trial, 
the court below, having these two statutes in mind, remark¬ 
ed as follows (Rec. 14, fols. 26-27) : 

“There is a difference between a ‘case’ and a 
‘trial.’ I suppose the return of an indictment by a 
grand jury charging a misdemeanor makes a case. 
If it does, this statute provides that in all cases each 
party shall be entitled to three peremptory chal¬ 
lenges. Therefore, as soon as a ‘case’ is made by 
the return of the indictment, the defendant is en¬ 
titled to three peremptory challenges, according to 
the section, but that is not the clause of the section 
under which we are proceeding. The clause of the 
section under which we are proceeding does not use 
the word ‘case,’ but uses the word ‘trial.’ It says 
that on the ‘trial’ the United States and the accused 
are each entitled to ten peremptory challenges. I 
think it is entirely plain that the provisions respect¬ 
ing ten peremptory challenges applies to a ‘trial’ as 
distinguished from a ‘case;’ so that only one set of 
challenges is appropriate.” 


And in overruling the defendant’s motion for a new trial 
the court’s language was as follows (Rec. 16, fols. 31-2) : 

“As to the contention of the defendant that he was 
entitled to ten peremptory challenges on each of the 
separate indictments, I see no reason to abandon the 
opinion expressed at the trial. The phraseology of 
the general statute is different from that of the local 
statute. The general statute uses practically this 
phraseology: ‘When the offense charged’ is so and 
so, the defendant shall be entitled to ten peremptory 
challenges. Now the presentation to the court of 
an indictment, the moment an offense is charged by 
an indictment, under that statute the right to ten 
peremptory challenges becomes established; adher¬ 
ing to the ‘charging’ of the offense, rather than aris¬ 
ing at the time of the determination of guilt or in¬ 
nocence of the offense. The local Section 918 pro¬ 
vides that in all ‘trials’ the defendant shall be en¬ 
titled to ten peremptory challenges. Now, there was 
only one ‘trial;’ no matter how many issues were de¬ 
termined in this trial; and if the Congress had been 
actuated by the deliberate purpose of changing the 
rule of construction which the courts had attached 
to the general statute, it seems to me that they would 
have used the exact phraseology which is found in 
this section of the local code, and instead of saying 
when the ‘offense charged’ is a felony, would have 
used the phraseology as they have used it; in all 
‘trials’ the defendant shall be entitled to ten per¬ 
emptory challenges.” 

It surely is not accurate to say that ”as soon as a ‘case’ 
is made by the return of the indictment, the defendant is 
entitled to [his] peremptory challenges; * * * the pre¬ 
sentation to the court of an indictment, the moment an of¬ 
fence is charged by an indictment, under [the general] 
statute the right to ten peremptory challenges becomes es¬ 
tablished, adhering to the ‘charging’ of the offence, rather 
than arising at the time of the determination of guilt or in¬ 
nocence of the offense.” 
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i * * • • • 

Passing the obvious fact that an indictment for murder 
“makes a case” quite as effectively as one for petty larceny, 
it was never heard that a defendant, upon the coming in of 
an indictment against him, has the right then to exercise his 
right of peremptory challenge. For how can the defendant 
challenge jurors not even in existence as such? And sup¬ 
posing an indictment returned on the last day of a term, 
and consequently not to be tried until a subsequent term, 
where would a defendant stand in such case in respect of 
the right of exercising—which is the point, exercising — 
his right of challenge? 

If this be not the meaning of the court, what then is the 
point of its remark, that under the local statute the right 
of peremptory challenge is to be exercised on the “trial”? 
The right cannot possibly be exercised both at the time of 
the return of the indictment, and on the trial; and if the 
right attaches upon the return of the indictment, it surely 
cannot be taken away by any casual use by the statute of the 
word “trial” as distinguished from the word “case,” or the 
reverse. 

Very clearly, the court’s attempted distinction between 
the two statutes is vain. Read according to their plain and 
unmistakable language their meaning is clear, namely, that 
under given charges the defendant shall be entitled to cer¬ 
tain challenges, under given other charges he shall be en¬ 
titled to certain other challenges. 

Speaking of Section 819, R. S. U. S., one Circuit Court 
of Appeals of the United States (Lurton, Day and Sever¬ 
ance, JJ.), speaking by Day, J., has said: 

“A reading of this section makes it obvious that if 
the accused is on trial for a crime other than treason, 
or a capital offence, which is a felony, he will be en¬ 
titled to ten peremptory challenges, but when upon 
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trial for a crime not a felony within the meaning of 
this section, he is entitled to only three peremptory 
challenges.” 

Considine v. U. S., 112 Fed. Rep., 342, 344. 

And another of the same tribunals (Sanborn, Van De- 
vanter and Phillips, JJ.), speaking by Van Devanter, J., 
has said: 


“In the circuit and district courts of the United 
States a defendant, or the defendants jointly, if 
there be more than one, are entitled on the trial of 
any felony, other than treason or a capital offence, to 
ten peremptory challenges, and on the trial of lesser 
offences to three such challenges.” 

Cochran v. U. S., 147, Fed. Rep., 206, 207. 


And the supposed significance of the expression “on the 
trial” was pressed upon the court in the Betts case, which 
thus effectively disposed of it: 

“The United States * * * rest on the direct 
proposition that the particular portion of Section 819 
covering challenges in misdemeanors is governed by 
the words ‘on the trial;’ and they maintain, there¬ 
fore, that no matter how many indictments, yet as 
there was here but one trial, it follows that there 
could be but a single set of challenges. * * * Such 
a construction necessarily means that under all cir¬ 
cumstances, when cases have been ordered to be tried 
together, there can be but one set of challenges by 
all the proponents and one set of challenges by all 
the defendants; but Mutual Life Company v. Hill- 
mon holds directly to the contrary for cases where 
suits against different defendants are ordered to be 
tried together under Section 921 of the Revised 
Statutes” (pp. 237-8). 
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And as respects the time of challenge, it is pointedly held 
in a case involving the question whether given legislation 
respecting the constitution of juries was ex post facto: 

“The right to challenge jurors peremptorily doe? 
not accrue to accused until trial.” 

Mathis v. State, 31 Fla., 291. 

It results that the authority of Betts v. United States, 
resting as it does upon the principles enunciated in In¬ 
surance Company v. Hillmon, remains untouched, and that 
the error under consideration is well assigned. 

3-4. The third and fourth assignments of error will be 
considered together, namely, that the Court erred in not sus¬ 
taining each of the defendant’s two challenges for cause to 
the juror Averill. 

In approaching the discussion of these assignments of 
error, it is well to keep in mind the necessity of preserving 
the impartiality of the jury, often expressed by the Courts. 

“It is the duty of the Court imposed both by statute and 
by the principles of natural justice to stand as a vigilant 
guard over the jury box, to the end that bias, prejudiced and 
preconceived opinion do not enter.” 

State v. Otto, 61 Kans., 58, 63. 

“All rules tending to preserve the integrity and impar¬ 
tiality of the jury should be strictly observed. The vitality 
and efficiency of trial by jury depend upon it.” 

Crawford v. U. S., 30 App. D. C., 1, 34 (dissent¬ 
ing opinion). 

“To maintain that system [the jury system] in the re¬ 
spect and affection of the citizens of this country it is requi¬ 
site that the jurors chosen should not only in fact be fair 


25 


and impartial, but that they should not occupy such relation 
to either side as to lead on that account to any doubt on that 
subject.” 

Crawford v. U. S., 212 U. S., 183, 195. 

i 

In the course of the examination of the juror in question 
he stated as follows:— 

“He did not think he had f ormed or expressed any 
opinion as to the guilt or innocence of the defendant; 
he thought he had read what appeared in the papers 
three years ago about the case and believed he had 
read what appearel in the papers last year when the 
case was first tried; he did not remember about hav¬ 
ing formed or expressed any opinion as to the guilt 
or innocence of the defendant from what he had 
read on those occasions; he did not know that he had 
formed any opinion; he knew the Building Associa¬ 
tion by reputation; he had no interest in it; a pretty 
close friend of his lost his money in it, and said 
friend had come into his office and talked with him 
about it.” 

The following then occurred: 

“Q. From what you read in the papers and from 
what your friend said to you, you did not form any 
opinion as to the guilt or innocence of the defendant ? 
A. Except that I believe what my friend tells me. 
That is all. 

Mr. Davis: We ask that he be excused, your Hon¬ 
or, for cause. 

The Court: The challenge is overruled. 

Mr. Davis: We note an exception.” 

By Mr. Davis: 

“Q. You still believe what your friend told your 
A. Well, it was some time ago, a year ago, I think, 
that he told me this, and I do not have any definite 
recollection of just what he said, except that he—— 
Q. Do not go into the details of it; but what he said 
to you you believed and still believe ? A. Sure. Q. 
And if you were to become a juror in this case you 
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would enter upon the trial of the case with this im¬ 
pression and belief that you derived from what your 
friend told you, would you not ? A. Well, I couldn't 
help that. 

Q. Exactly; and it would require evidence to re¬ 
move it, to overcome it ? A. I should think it would. 

Mr. Davis: We repeat the challenge for cause, 
your Honor. ,, 

“By the Court.” 

“Q. I understood you to say, sir, that you had no 
opinion as to the guilt or innocence of this defen¬ 
dant? A. Only that this close friend of mine came 
into the office with his tale of woe. 

“Q. I am not asking you as to your conversation. 

I only desire to know whether you, at this moment, 
have any opinion as to the guilt or innocence of this 
defendant ? A. I should think not. 

“The Court: The challenge is overruled.” 

It is thus clear from the record that the juror Averill at 
the time of his examination entertained an opinion as to 
the guilt or innocence of the defendant, based upon what 
his “pretty close friend” told him; that he believed and 
relied upon what was so told him; that he would enter upon 
the trial of the case with the impression and belief derived 
from what his said friend told him, and that it would re¬ 
quire evidence to overcome it. 

Such a juror is unquestionably disqualified. 

“It is ordinarily held that a juror is incompetent, al¬ 
though he states that he can render an impartial verdict, if 
he has formed an opinion from conversing with witnesses in 
the case, or with one of the parties, or some person claim¬ 
ing to know the facts, and in whom the juror relies.” 

24 Cyc., 302. 

“Upon the reason of the thing, the authority of ad¬ 
judged cases, and the general understanding of the bench 
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and bar, I have no doubt that the law is not chargeable with 
such injustice, as to warrant the admission of a juror, who, 
from a knowledge of the facts, or information derived from 
those who knew the facts, shall have formed or expressed 
an opinion.” 

People v. Vermilyea, 7 Cowen (N. Y.), 108, 126. 

“The law, I apprehend, attaches the disqualification to 
the fact of forming and expressing an opinion, and does not 
look beyond, to examine the occasion or weigh the evidence 
on which that opinion is founded. Such certainly were the 
views of the Court in the case of Burr (1 Burr’s trial, 
419).” 

People v. Mather 4 Wend (N. Y.), 230, 243. 


In the trial of Aaron Burr, Chief Justice Marshall said 
it was one of the clearest principles of natural justice, that 
a juryman should come to the trial of a man for life with a 
perfect freedom from previous impressions; and he ac¬ 
cordingly held that jurors who had formed opinions from 
newspaper publications and common rumor were incom¬ 
petent. On this ground many of the jurors were set aside, 
and many of them had formed opinions only from common 
rumor. 

1 Burr’s Trial, 370. 


“Ordinarily opinions formed from newspaper reports do 
not disqualify, but when the author of the report is known 
to the juror as a witness in the case, and is a person in 
whom he has confidence, then an opinion formed from read¬ 
ing his statement disqualifies, just as an opinion formed 
from talking with such witness would disqualify.” 

Sullins v. State, 79 Ark., 127, 132. 

In the case of Nelms v. State, 13 Smedes & M. (Miss.), 
500, 503, 504, the first exception taken was to a refusal to 



sustain a challenge for cause to a juror. When called to 
answer questions, he stated that he had formed and ex¬ 
pressed an opinion from what he heard one Mansfield say 
some of the witnesses had told him, though the juror had 
not heard any of the witnesses say anything on the subject; 
that his opinions were not such as would influence his ver¬ 
dict, but he would be governed by the evidence. In holding 
the juror disqualified the Court said: 

“It seems to be generally conceded, that an opinion 
formed and expressed on common rumor, will not disqual¬ 
ify a juror. Strictly speaking, this is a departure from the 
true principle, but it is a departure which may be rendered 
necessary in certain cases. It should be avoided, however, 
if possible. The mind which has received impressions from 
any source, cannot be said to be entirely free and impar¬ 
tial, since the false impression must be removed, before the 
true one can be made. It may often happen that a crime 
may be of such a character as to become a matter of gen¬ 
eral notoriety throughout a whole country. In such cases, 
it may be absolutely necessary to take jurors who have 
founded an opinion on mere rumor. But if an opinion be 
founded and expressed on information derived from a re¬ 
liable source, the juror is certainly objectionable. An opin¬ 
ion from having heard the evidence, or from having con¬ 
versed with the witness, is of that character. And an opin¬ 
ion formed on the information of one who heard the wit¬ 
nesses testify, or speak of the subject, may be equally a 
ground of objection, if the juror had confidence in the state¬ 
ment he received.” 

“If it appears to the judge who, under our system is the 
trier of the competency of the juror, that he has heard the 
circumstances of the case, and, believing the statement he 
has heard to be true, has formed, or formed and expressed, 
an opinion—that is, has made up his mind as to the guilt 
or innocence of the prisonor—he ought to be rejected.” 

McGowan v. State, 9 Yerg. (Tenn.), 183, 193. 


One who has formed and expressed a right positive opin¬ 
ion from rumor and newspapers, and evidence would be re¬ 
quired to remove it, is incompetent though he says he could 
give the defendant a fair trial. 

Washington v. Com., 86 Va., 405. 

A juror stated that he had formed and expressed a hy¬ 
pothetical opinion, but that said opinion could be changed 
by evidence; that he had formed it from reading newspa¬ 
pers, and from what he had heard, but could give the pris¬ 
oner a fair and impartial trial. And thereupon the pris¬ 
oner proponuded to him the following question: “Have 
you now a decided opinion in your mind as to the guilt or 
innocence of the prisoner, without evidence?” To which 
the juror answered, “I haven’t a decided opinion, but rather 
a positive one.” “Would it require evidence to remove the 
opinion you now have?” To which the juror answered, 
“It would.” It was held on appeal that the juror was in¬ 
competent and the judgment was reversed on that ground. 

Dejamette v. Com., 75 Va., 867. 

“It was not necessary that the juror’s incompetency 
should have been established by the record. It is sufficient 
if the record discloses that his incompetency is doubtful. 
In Holt v. People, 13 Mich., 224, Judge Cooley said (pp. 
227, 228), “that in criminal cases, whenever after a full 
examination, the evidence given upon a challenge leaves a 
reasonable doubt of the impartiality of the juror, the de¬ 
fendant shall be given the benefit of the doubt.” 

“Whether the opinion be hypothetical or decided, whether 
founded on rumor or upon evidence heard at a trial, the 
juror must be free from prejudice against the accused. He 
must be able to give him a fair and impartial trial. Upon 
this point nothing should be left to inference or doubt. All 
the tests applied by the Courts, all the enquiries made into 





the state of the juror’s mind, are merely to ascertain wheth¬ 
er he comes to the trial free from partiality and prejudice.” 

Wright v. Com., 32 Grat. (Va.), 941, 943. 

As to these challenges to the juror Averill no question is 
raised by the Court below as to the sufficiency of the chal¬ 
lenge. The Court understood the ground of challenge, 
and after the challenge was made, proceeded to ask ques¬ 
tions of the juror intended to establish his freedom from 
a conviction or opinion as to the guilt or innocence of the 
defendant (Rec., 12, fol. 22), which questions it is sub¬ 
mitted, with due deference to the Court below, utterly failed 
of the desired object. In view of the statements previously 
made by the juror as to the opinion he entertained based 
on what his “pretty close friend” told him, which it would 
require evidence to remove and overcome, it matters not 
that in reply to a question by the Court as to whether, at the 
moment he was questioned, he had any opinion as to the 
guilt or innocence of the defendant, he said, “I should 
think not.” 

“And with respect to the venireman, whatever confidence 
he may have in his ability to give the accused a fair trial, 
however willing he may be to trust himself, it is plain from 
his own showing he had prejudged the case, and was, there¬ 
fore, unfit to be trusted with the important duty of passing 
upon the question of the prisoner’s guilt or innocence.” 

Dejarnette v. Com., 75 Va., 867, 873. 

“It does not matter that he [the juror] had the self-con¬ 
fidence to swear that he could try the cause impartially. It 
was not for him to determine his competency on that point. 
When the fact was developed that he was in the employ¬ 
ment of the appellant, the law adjudged him incompetent.” 

Louisville N. O. & T. R. Co. v. Mask, 64 Miss., 
738, 744. 

See also— 

People v. Miller, 125 Cal., 44, 45, 46. 
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Surely the juror being considered was under the disquali ‘ 
fication indicated by these authorities, and particularly he 
was under the disqualification directly pointed to by the in¬ 
terposition of the two successive challenges in the imme¬ 
diate connection in which they were interposed, namely, 
that he had a disqualifying opinion based upon information 
obtained from a friend whose story he believed, and which 
friend he was accordingly taking with him into the jury 
box as a witness, with whom the defendant was not con¬ 
fronted and whom, therefore, he had no opportunity to 
cross-examine. 

It is therefore confidently asserted that the third and 
fourth assignments of error are well made. 

5th. The court below erred in not sustaining the defen¬ 
dant’s challenge for cause to the juror Libbey. 

The examination of this juror is given in full in the rec¬ 
ord (Rec.. 12, 13). After qualifying as to citizenship, 
residence, age, etc., he testified that he knew the defendant 
and had had business relations with him; that he knew two 
of his brothers, and that he had not formed or expressed 
any opinion as to his guilt or innocence. The following 

then occurred: 

“By Mr. Davis: 

“Q. Mr. Libbey, you knew the association—the 

Georgetown Co-operative Building Association? A. 

Yes sir. 

“Q. Were you a stockholder in it at the time its 

affairs were closed up? A. No, sir. 

“Q. Or any of your relatives? A. Yes, sir. 

“Q. Who? A. My father. 

“Q. And your mother? A. No. 

* “Q. Stepmother? A. No. 

“Q. Your father was a large stockholder in the 

association? A. Yes, sir. , ,- 

“Q. At the time when its affairs were closed? 

A. Yes, sir. 
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“Q. He was also a director in the Farmers & 
Mechanics National Bank, was he not? A. Yes, 
sir. 

“Mr. Davis: We ask that Mr. Dibbey be excused 
for cause, your Honor.” 

“The Court: The challenge is overruled.” 

It is thus apparent that the juror’s father was a large 
stockholder, at the time its affairs were closed, in the cor¬ 
poration the funds of which the defendant was charged 
(Rec., 5, 6) with having embezzled, and the books of which 
he was charged (Rec. 4, fol. 6) with having taken away 
and concealed “zvith intent to defraud and injure the said 
association and the said stockholders and members there¬ 
of.” Under all the authorities that fact is a common law 
disqualification and rendered the juror incompetent. 

In an action against an insurance company, a nephew of 
a stockholder is not a competent juror. 

Young v. Marine Ins. Co., 1 Cranch. C. C., 452. 

Persons related within the prohibited degrees to members 
of a mutual fire insurance company who are liable to be as¬ 
sessed for the purpose of raising the money with which to 
pay losses incurred by it are incompetent to serve as jurors 
on the trial of an action against such company on one of 
its policies. 

Moore v. Farmers’ Mutual Ins. Assn., 107 Ga., 
199. 

Persons related within the prohibited degree to stock¬ 
holders of a bank or to others who are pecuniarily inter¬ 
ested in the value of its stock, are incompetent to serve as 
jurors on the trial of an action by the bank. 

Bank of the University v. Tuck, 107 Ga., 211. 

“The son of a stockholder in a private corporation is an 
incompetent juror, where the corporation is a party. This 
is the true law (see 5 Bac. Abr., 353, 354), though in South 
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Carolina a stockholder himself has been held competent 
after verdict, 12 Rich. Law., 134, 368. See the better view 
in 1 Foster, 438. The ground of disqualification was un¬ 
known until after the trial, and was consequently cause for 
a new trial. 28 Ga., 439, 47 lb., 538.” 

Ga. Ry. Co. v. Hart, 60 Ga., 550, 551. 

It is to be remembered that the common law disqualifica¬ 
tions of jurors are in force in the District of Columbia. 

Crawford v. U. S., 212 U. S., 183, 195. 

The fact that the cases above cited as to disqualification 
of jurors because of relationship to parties interested are 
civil cases, in no wise weakens their application to the crimi¬ 
nal case under consideration, on the contrary, they apply 
with added weight. 

“This rule applies as well to criminal as civil cases. Mr. 
Chief Justice Shepard, in his dissenting opinion in this 
case, cites many cases to the effect that a clerk or employee 
of a private party or a corporation is not qualified to sit as 
a juror in such a case, over the objection of the opposite 
side. Although the cases cited were civil cases and rest 
mainly on the common law, they are not lessened in weight 
on that account. On the contrary, they apply with added 
weight to criminal cases.” 

Crawford v. U. S., 212 U. S., 183-196. 

But we are not restricted to civil cases, there is an abun¬ 
dance of authority to the same effect in criminal cases. 

In a criminal prosecution a juror is incompetent if re¬ 
lated within the prohibited degree to the person injured by 
the commission of the offense. 

24 Cyc. 275, 

See also: 

Powers v. State, 27 Tex. App., 700. 

Page v. State, 22 Tex. App., 551. 

State v. Walton, 74 Mo., 270. 



On a trial for arson the fact that a juror is a nephew of 
the deceased wife of the person whose house was burned 
if she left children is a cause of principal challenge. 

Jaques v. Com., 10 Grat., 690. 

The case of McElhannon v. State, 99 Ga., 672, is pecu¬ 
liarly applicable to the case at bar and is urged upon the 
Court with confidence. In that case the defendant was on 
trial for destroying the books of a corporation, and even 
after conviction the point was first raised that several of 
the jurors who tried the case were related to stockholders 
of the corporation and therefore not competent to serve as 
jurors on the trial of the defendant. In holding the point 
well taken and reversing the judgment, the Supreme Court 
of Georgia said (pp. 680, 681) : 

“The corporation did not itself appear as prose¬ 
cutor. Indeed, the accusation against the accused 
is in the form of a special presentment by the grand 
jury. It is quite reasonable, however, to suppose 
that the stockholders were interested in the result 
of the prosecution, and presumably were, to a great¬ 
er or less extent, prejudiced or biased against the 
accused. Experience teaches that the victim of any 
criminal offense is rarely in sympathy with one 
charged with its perpetration; and it is quite certain 
that the former would in no case be competent to 
serve as a juror upon the trial of the latter. One 
whose property has been stolen will not be allowed to 
participate as a juror in the trial of the alleged thief. 
All this is clear enough; but the policy of the law 
goes further and extends the disqualification thus 
affecting the injured person to his kindred, by blood 
or marriage, within a certain prohibited degree, and 
this court has held that the disqualification went so 
far as to exclude a third cousin of the prosecutor 
in a criminal case from sitting on the jury. Ledford 
v. The State, 75 Ga., 856. If the corporation had, 
in this case, been the actual prosecutor, there would 
be no difficulty at all in holding that neither its stock- 
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holders nor persons related to them as closely as the 
jurors complained of by the plaintiff in error, would 
have been competent to serve upon the jury. We do 
not think it makes any substantial difference that the 
corporation was not the formal prosecutor. It was 
the person injured, and therefore occupies, practi¬ 
cally, the position of a party at interest. The ground 
of disqualification as to the jurors in question arises 
upon the fact of their relationship to persons having 
an interest in the case. See Georgia Railroad v. 
Hart, 60 Ga., 550. The fact that the jurors were 
ignorant of the relationship existing between them¬ 
selves and some of the stockholders until after the 
trial, is immaterial. ‘It would be too dangerous a 
precedent to allow the juror to assert that he was 
ignorant of the relationship till after trial/ Led¬ 
ford’s case, supra, page 858. We are aware of the 
difficulty of always ascertaining in advance who 
may be related to the stockholders of a given cor¬ 
poration; but the inconvenience thus arising cannot 
be urged as a sufficient reason for setting aside what 
clearly appears to be the settled policy of our law 
upon this subject.” 

In overruling the motion for a new trial the Court below 
speaking of the challenge to the juror Libbey, said that the 
point of the challenge was not saved “because it did not 
call upon the Court expressly to pass upon this point in the 
challenge.” (Rec., 16, folio 31). This conclusion of the 
Court below it is respectfully insisted is not at all in accord 
with the weight of authority as to the sort of disqualifica¬ 
tion of the juror disclosed by the record, and not at all in 
accord with the practice in challenging jurors. 

A challenge to the array must be made in writing; but 
when it is only to a single individual, the words “I challenge 
him,” are sufficient on the part of the defendant; and “We 
challenge him for the king,” if the objection arises on the 
part of the counsel for the prosecution. 

1 Chitty Cr. Law, 4th Am. Ed., 546. (“Mode of 
challenging.”) 






“It is first objected by the district attorney that no cause 
for challenge to the favor was specified, and that the chal¬ 
lenge was therefore a nullity. * * * 

* * * Beyond any doubt they were challenged in the 

usual way without assigning any cause until their examina¬ 
tion had disclosed their incompetency. It would then be a 
fraud on the prisoner to allow the trial to commence in such 
way as to lead his counsel to believe that the formality of 
assigning specific causes was to be waived, and afterwards, 
without insisting on this formality in the Court below, when 
this defect could be immediately cured, to make it an ob¬ 
jection for the first time in the appellate court, when there 
would be no opportunity of curing it. * * * In this 

case the counsel for the prisoner challenged to the favor, 
and ‘the Court thereupon decided’ that such challenge could 
not be allowed. This was a declaration to the counsel that 
however formally they might put their challenge, or what¬ 
ever might be the cause which they might allege, it would 
be disallowed. Counsel after that decision could not with 
propriety insist that they should be allowed to state the 
cause of challenge.” 

Mitchell, J., in Carnal v. People, 1 Par. Cr. Rep. 

(N. Y.), 272, 282-83. 

“It is sufficient to challenge to the favor without assigning 
other cause than the words of the challenge import.” 

King, J. (Id., p. 281). 

In the case of Jaques v. Com., 10 Grat. (Va.), 690, the 
defendant was indicted for burning the storehouse of one 
Charles Lewis. One Hiram J. Lynch, a venireman, was 
called, and being examined upon his voir dire, said he was 
a nephew of said Lewis. “Thereupon the prisoner ob¬ 
jected to the said H. J. Lynch as a juryman; but the Court 
overruled the objection and admitted him as such,” to which 
action of the Court the prisoner excepted. 


___ 
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In reversing the action of the trial court in admitting 
said juror over objection, the Court of Appeals of Virginia 
said (p. 691) : 

“Though he [the juror] might not have any di¬ 
rect interest in the controversy, yet if he were re¬ 
lated to either of the parties to the suit in the ninth 
degree, such relationship constituted a principal 
cause for challenge, which left no discretion to the 
Court. A principal cause for challenge being 
grounded on such a manifest presumption of par¬ 
tiality that if found true, the law sets aside the 
juror, whereas a challenge to the favor leaves it to 
the discretion of the triers.” 

i 

In this Jaques case the attorney general made the point 
that Lewis, to whom the juror Lynch was related, was not 
a party to the suit, which was a criminal prosecution be¬ 
tween the State and Jaques, and that therefore Lewis’ re¬ 
lationship to the juror could constitute no cause for prin¬ 
cipal challenge. 

In disposing of this contention, the Court said (pp. 693, 
694), that in applying the principle to criminal prosecutions 
regard should be had to the reason rather than to the let¬ 
ter of the rule, and held that assuming the contention to be 
true, the challenge would be principal if the juror were re¬ 
lated to a party to the record, but being related to a party 
not of record, the challenge would conclude to the favor, 
the cause for favor being apparent. And said that “Al¬ 
though in England such a challenge would have been re¬ 
ferred to the conscience and discretion of the triers, the 
favor being apparent they would have been instructed that 
the juror did not stand indifferent.” 

The examination of the juror Libbey disclosed his close 
relationship to a person injured by the acts charged against 
the defendant. This disclosure left no discretion to the 
Court, and the challenge for cause needed no statement of 


the grounds upon which it was based to give it efficacy. But 
even if it had the juror is so manifestly incompetent that it 
would be an exercise of sound discretion to notice the error 
in permitting him to serve, even though the question were 
not properly raised on the record. 

“In criminal cases courts are not inclined to be as exact¬ 
ing, with reference to the specific character of the objection 
made, as in civil cases. They will, in the exercise of a 
sound discretion sometimes notice error in the trial of a 
criminal case, although the question was not properly raised 
at the trial by objection and exception, Wiborg v. United 
States, 1158 U. S., 632, 659.” 

Crawford v. United States, 212 U. S., 183, 194. 

With great deference to the Court below, it is contended 
that the fact of the defendant's knowledge, at the time of 
the examination of the juror Libbey. of his father's death, 
April 26, 1908, which fact the Court during the progress of 
the argument of the defendant’s several motions for a new 
trial, upon inquiry, learned from the defendant (Rec., 15, 
fol. 28), is utterly immaterial. 

If the defendant had had knowledge that the father of 
the juror was a stockholder in the injured association and 
remained silent as to that fact, he would, of course, have 
been estopped from afterwards objecting to the juror on 
the ground of his relationship to the party injured by his 
acts. But that is not this case. The fact of the juror’s re¬ 
lationship was disclosed by his examination and objection 
promptly made. 

In the case at bar it matters not that the father of the 
juror Libbev had been dead three years, or five years, or 
ten years before the trial and that fact was known to the 
defendant and was not disclosed. The point is, the juror s 
father was a large stockholder in the association at the time 
its affairs were closed (Rec., 13, fol. 25), and was damaged 
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and injured in his estate, both by the embezzlement, and by 
the destruction of the association’s books, with both of 
which offenses the defendant was charged, and for both of 
which he was on trial. Being the son of a father so in¬ 
jured, the juror was disqualified to sit in judgment upon 
one charged with having committed the acts which re¬ 
sulted in the injury; for the injury sustained by the father, 
at the time it is sustained, is that which the law regards as 
creating and fixing the bias, and, accordingly, as the ground 
of disqualification. This manifestly is wholly unaffected 
by either the fact that the father had since died, or the fact 
(which is contrary to the case at bar), that he or his estate 
had subsequently disposed of his stock; for in a criminal 
case no individual can be benefited or the reverse by the 
conviction or acquittal of the accused, and it is accordingly 
not relationship to one interested in the outcome of the 
trial, but relationship to one injuriously affected by the of¬ 
fense charged to which the law looks in determining the 
question of that bias which amounts to legal disqualifica¬ 
tion. 

“The principle on which the law rejects him is that he is 
not impartial/’ 

Ledford v. State, 75 Ga., 856, 858. 

The question is whether from any cause the juror has a 
bias of mind that may disqualify him from deciding with 
strict impartiality. 

1 Burr’s Trial, 414, Marshall, C. J. 

“To secure, however, a fair and impartial trial so far as 
it may be practicable, the law has from the earliest times pre¬ 
scribed certain qualifications for jurors, and has carefully 
excluded from the panel all persons who from partiality 
or prejudice, arising either from their relations to the par¬ 
ties or from a fixed opinion in regard to the matter in issue, 





cannot be expected to give an impartial consideration to the 
questions submitted to them. To this extent all the au¬ 
thorities agree/’ 

Waters v. State, 51 Md., 430, 436. 

For the reasons given, the fifth assignment of error is 
well made. 

Therefore, because of the manifest error in the record to 
the prejudice of the rights of the defendant, it is respect¬ 
fully submitted that the judgment of the Court below should 
be reversed. 

HENRY E. DAVIS, 

JOHN E. LASKEY, 
Attorneys for Appellant. 
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No. 2354. 


JOHN BARTON MILLER, Appellant, 
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THE UNITED STATES. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

* 

This is an appeal from the judgment and sentence of the 
Supreme Court of the District of Columbia upon a verdict 
of a jury finding appellant (hereafter to be called the de¬ 
fendant) guilty of the crime of embezzlement upon an in¬ 
dictment charging the defendant with the crime of em¬ 
bezzlement. 

This case is now before this court for the second time, 
le 


The prior appeal was from a judgment and sentence ren¬ 
dered upon a verdict of guilty of the offenses charged in the 
same indictment as that now before the court. The indict¬ 
ment originally contained thirty-three counts, and at the 
first trial the defendant was declared not guilty on all save 
two counts. Upon appeal, this court reversed the judgment 
of the court below, and remanded the case for a new trial. 

The case came on for trial in the court below May last, 
upon the two remaining counts of the indictment. There 
was at that time pending against the defendant another 
indictment charging him, under section 840 of the Code, 
with having taken away and concealed certain books of the 
First Co-Operative Building Association of Georgetown, 
D. C., of which he was the secretary-treasurer. It had ap¬ 
peared at the first trial of this case that the evidence tend¬ 
ing to establish defendant’s guilt of the charge of secreting 
the books was relevant to the charge of embezzlement; ana 
such evidence was adduced and presented to the jury at the 
first trial of this case as tending to establish defendant’s 
guilty knowledge that the books of the Association, if pro¬ 
duced, would prove his guilt. 

Upon these considerations, and pursuant to section 1024 
of the Revised Statutes, the cases were consolidated and set 
for trial (R., 7-8). Section 1024 of the Revised Statutes 
reads as follows: 

“When there are several charges against any per¬ 
son for the same act or transaction, or for two or 
more acts or transactions connected together, or for 
two or more acts or transactions of the same class of • 
crimes or offenses, which may be properly joined, in¬ 
stead of having several indictments the whole may 
be joined in one indictment in separate counts; and 
if two or more indictments are found in such cases, 
the court may order them to be consolidated.” 

No objection or exception was taken to the action of the 
court in ordering the cases to be consolidated and tried to- 



gether (R., 8). Nor is any objection or exception here 
urged to the action of the court below in the admission 
or exclusion of evidence, or in the instructions to the jury. 
It is not pretended that defendant did not have a fair trial, 
free from prejudicial error. The sole contention upon this 
appeal is that the court committed certain errors in the for¬ 
mation of the jury. These errors may be grouped as 
follows: 

1st. The refusal of the court to advise the defendant in 
the outset of the trial as to the number of peremptory chal¬ 
lenges to which he was entitled, whether twenty or ten. 

2d. In holding and deciding that the defendant was en¬ 
titled to only ten peremptory challenges. 

3d. In overruling the defendant’s challenge to the juror 
Averill. 

4th. In overruling the defendant’s challenge to the juror 
Libbey. 

These points will be considered in their order. 

L 

The court below did not err in refusing to advise the de¬ 
fendant at the outset of the trial as to the number of peremp¬ 
tory challenges to which he was entitled, whether twenty or 
ten. 

After the trial of the case had been begun by calling the 
regular panel of jurors for examination upon their voir 
dire, counsel for the defendant claimed to the court that he 
was entitled to ten challenges upon each indictment, and 
asked the court to notify him before the exercise of any chal¬ 
lenges as to whether or not this claim would be allowed, 
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stating that knowledge of his right in this regard would be 
of material assistance to him in the exercise of the same. 
The court refused to so advise the defendant, and to the re¬ 
fusal of the court the defendant duly excepted (R., 10-11). 

The question thus raised presents a novel situation in the 
trial of criminal cases. The right claimed is inconsistent 
with fundamental principle. 

It may be granted that it would be greatly to the ad¬ 
vantage of a defendant to have the court advise him, at the 
beginning of a trial, as to what its rulings would be on ques¬ 
tions that might arise at the trial. But to do so would 
plainly violate two basic principles—that the defendant, as 
every one else, is presumed to know the law, and that courts 
will pass upon and decide questions only as they arise in the 
orderly procedure of the trial. 

It is to be observed that when defendant made his request 
to the court no question was before the court, and no right 
was then and there claimed. Any answer to the question 
propounded by counsel as to how many challenges he would 
be held to have been entitled to would have been based upon 
the two assumptions not only that the defendant would ex¬ 
ercise his right of challenge, but that he would also wish to 
challenge more than ten of the jurors. 

It is difficult to perceive any difference between the 
right to advice thus claimed and the right of a de¬ 
fendant to advice as to whether or not certain testi- 
monv which he would adduce would be held bv the 

«/ c 

court relevant; or whether or not certain argument of coun¬ 
sel to the jury would be allowed; or whether or not certain 
instructions would be granted. If a defendant be legally 
entitled to a ruling or prejudgment as to the number of 
challenges to which he is entitled, he would have the same 
right to preliminary advice from the court as to his right 
to introduce certain evidence, or to have the jury instructed 
in a required manner. In short, the law of the case would 
be settled in a sort of preliminary hearing as wide and end¬ 
less in its scope as the ingenuity of counsel, exercised in the 




discovering of possible points. It is to avoid just such situ¬ 
ations and conditions that the courts adhere strictly to the 
rule that they will decide only those questions that are 
based upon existing facts and rights, not those that might 
arise in the future. 

Whether or not defendant was entitled to ten or twenty 
challenges upon the trial of the two consolidated indictments 
was purely a question of law, dependent upon the construc¬ 
tion of statutes. What this law was, defendant and his coun¬ 
sel were presumed to know, and to proceed with the chal¬ 
lenging of the jurors in the light of this knowledge. If, 
when the time came and when the question was raised by a 
claim of right, the court erroneously decided that to be the 
law which (as claimed) is not, to wit, that defendant was 
entitled to ten and not to twenty challenges, then defend¬ 
ant was deprived of a right by this alleged erroneous ruling, 
and the remedy is by appeal to this court, when the error 
can be corrected. 

Trials cannot be conducted upon the assumption that 
parties are ignorant of their rights and therefore must be 
advised beforehand by the court in order to conduct their 
defense. 

We have made diligent search of the text and case books, 
and have been unable to find any case, except Cummin vs. 
State, 99 Georgia, 662, in which the matter of the right of a 
defendant to preliminary advice from the court has ever been 
treated. Although there have been many cases tried in the 
District of Columbia upon consolidated indictments— 
(Howgate vs. United States, 7 App. D. C., 217, is an illus¬ 
tration)—the claim to this preliminary advice has, so far 
as we can learn, never been made. 

It is true that in Cummins vs. State (supra), relied upon 
by counsel for the defendant, the court holds that where 
several defendants are tried jointly each is to be allowed the 
full number of challenges prescribed in the statute, and the 
court further holds that the defendant is entitled to prelimi¬ 
nary advice as to how many challenges the law allows him. 
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There is, however, no discussion of the principle involved, 
and no citation of authority to support the unique view held 
by the Supreme Court of the State of Georgia in this case. 
The case is there treated, as it is attempted to be treated here, 
as though the matter of the number of challenges allowed to 
a defendant is a matter resting in the sound discretion of the 
court, or dependent upon his whim or caprice, and not as 
though it were a matter of absolute law. The right of a de¬ 
fendant to his challenges is prescribed by statute, and is 
known to the defendant and his counsel as well as to the 
court. 

It is submitted that in refusing to give to the defendant 
preliminary" advice as to what the court would hold as to the 
number of challenges to which he would be entitled the 
court below did not err. 


n. 

The court below did not err in holding that the defend¬ 
ant was entitled to ten peremptory challenges only, and not 
to twenty. 

One of the two indictments charged the defendant in the 
usual form with embezzling certain of the funds of the First 
Co-Operative Building Association of Georgetown, D. C., 
that had come into his hands as secretary-treasurer of that 
association. In this indictment there were two counts charg¬ 
ing embezzlement of two separate sums. 

In the second indictment, the First Co-Operative Build¬ 
ing Association of Georgetown, D. C., and its method of 
business are described, the books of account are enumerated, 
and their uses set forth, and the defendant is charged with 
having wilfully, and with intent to injure and defraud the 
said Association and its stockholders, taken away and con¬ 
cealed the said books of the Association. 

As heretofore stated, it was found at the first trial of the 
case that evidence of the concealment of the books of the 
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Association by the defendant was proper to be introduced as 
tending to show defendant’s guilty knowledge that the books 
would, if produced, prove his guilt of the embezzlement of 
the funds of the Association. It was a part of the theory 
of the case at that time that he, having in his exclusive 
custody the books of the Association, made away with them 
in order to hide his defalcations. Inasmuch as this evidence 
had been adduced at the first trial, it was deemed wise, in the 
economy of time and expense, to try these two indictments, 
charging offenses so closely allied, at one and the same time. 
This was done, as pointed out, pursuant to section 1024 of 
the Revised Statutes, without objection on the part of coun¬ 
sel for the defendant. 

Obviously, the “acts or transactions” set out in the two 
indictments were so intimately “connected together” that 
the case was plainly within section 1024. This being so, the 
charge of the concealment of the books might have been 
contained in the same indictment with the charges of em¬ 
bezzlement, in a separate count, for, as section 1024 au¬ 
thorizes consolidation, so also it authorizes the joinder in 
one indictment in separate counts of several charges against 
one person for the same act or transaction, or for two or 
more acts or transactions connected together. Had they 
been so joined in separate counts in the same indictment, 
there is no question but that upon the trial of the indictment 
the defendant would have been entitled to only ten chal¬ 
lenges. 

In the District of Columbia, the right to as many sets of 
challenges as there are counts in an indictment has never 
been claimed. In other jurisdictions, it is held with almost 
complete uniformity that upon the trial of such an indict¬ 
ment the defendant has no right to claim as many sets of 
challenges as there are counts in the indictment. 

State vs. Skinner, 34 Kansas, 256. 

Commonwealth vs. Walsh, 124 Mass., 32. 

Smith vs. State, 76 Tenn., 386. 

United States vs. Groesbeck, 4 Utah, 487. 

United States vs. Bromley, 4 Utah, 498. 
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The only case apparently deciding the opposite is People 
vs. Sweeney, 55 Mich., 586 (Brief for appellant, p. 14); but 
the defendant’s right to challenges was not the question 
raised in that case. The question there involved was as to 
whether or not several counts charging an assault with in¬ 
tent to murder could be joined with counts charging assault 
in lesser degrees, and the court, after holding that the 
joinder was proper, said: 

“Nor was the defendant prejudiced in any manner 
by the joinder upon the trial. By the joinder of the 
counts lie became entitled to the greatest number of 
challenges allowed by law, and a greater number than 
he would have been had the information contained a 
single count for the crime of which he was con¬ 
victed.” 

This statement of course is plainly obiter, and should have 
no weight with this court, in the face of the long-settled prac¬ 
tice in this jurisdiction, and in view of the authorities cited 
above. 

It is difficult to perceive what difference in principle there 
can be between the right of a defendant as to challenges 
where several indictments are being tried against him at the 
same time, and his right as to challenges where there is one 
indictment containing several counts each charging separate 
offenses. All the reasons so plausibly urged by counsel for 
appellant (Appellant’s Brief, pp. 8-10) apply to the one 
case as to the other. If these reasons are to prevail, then at 
the first trial of the defendant, he would have been entitled 
to three hundred and thirty challenges, or ten challenges for 
each count of the indictment ; the offenses described in each 
count were separate and distinct embezzlements of separate 
sums of money; and in the present case he would be entitled, 
not to twenty challenges, as claimed, but to thirty, ten under 
each of the counts in indictment numbered 26,833, and ten 
under indictment numbered 26,500. 

But the reasons assigned as the basis for the alleged right 
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of the defendant to have ten challenges upon the embezzle¬ 
ment indictment and ten challenges upon the indictment for 
secreting the books, to wit, that the two offenses differ in 
their heinousness, and that men called as jurors might con¬ 
sider them of varying degrees of seriousness, are not sound; 
for, as pointed out above, the embezzlement and the conceal¬ 
ment of the books are in reality parts of one transaction. 
The defendant embezzled the money and then, in order to 
hide his crime, took away and concealed the books. The 
two offenses so bear upon each other that it is not possible 
to conceive that any man with sufficient intelligence to act 
as a juror could look upon one with leniency and the other 
with condemnation. 

But counsel rely largely upon the decision of the Supreme 
Court in the case of Mutual Life Insurance Co. vs. Hillmon, 
145 U. S,., 285, and upon Betts vs. United States, 132 Fed. 
Rep., 228. 

The Betts case when analyzed will be found to have no 
real application to the questions presented on this appeal. 
In that case, nine indictments were returned against Betts 
and one Fisher, under section 5480 of the Revised Statutes. 
That section of the Revised Statutes provides that the indict¬ 
ment for the offense therein denounced, “may severally 
charge offenses to the number of three when committed 
within the same six calendar months; but the court there¬ 
upon shall give a single sentence, and shall proportion the 
punishment especially to the degree in which the abuse of 
the postoffice establishment enters as an instrument into 
such fraudulent scheme and device.” The nine indictments 
each contained three counts, and the offenses charged in all 
were within the same six calendar months. The indictments 
in all the counts related to the same “scheme and artifice to 
defraud,” and the only difference between the several counts 
in the several indictments is that each showed a separate 
mailing. By order of consolidation the nine indictments were 
tried together and at the same time. As the court expressly 
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found, pages 239-240, the order of consolidation was pur¬ 
suant to section 921 of the Revised Statutes, which is as fol¬ 
lows : 

“When causes of a like nature or relative to the 
same question are pending before a court of the 
United States, or of any Territory, the court may 
make such orders and rules concerning proceedings 
therein as may be conformable to the usages of courts 
for avoiding unnecessary costs or delay in the admin¬ 
istration of justice, and may consolidate said causes 
when it appears reasonable to do so.” 

In the present case the consolidation was under section 
1024, w T hich is as follows: 

“When there are several charges against any per¬ 
son for the same act or transaction, or for two or more 
acts or transactions connected together, or for two or 
more acts or transactions of the same class of crimes 
or offenses, which may be properly joined, instead of 
having several indictments the whole may be joined 
in one indictment in separate counts; and if two or 
more indictments are found in such cases, the court 
may order them to be consolidated.” 

The court pointed out that in view of the prohibitions 
contained in section 5480, that the indictment should not 
contain more than three counts charging offenses within six 
calendar months to allow the consolidation of the nine in¬ 
dictments, and not to treat them as separate trials, giving to 
the defendant all the rights that he would have on separate 
trials of the several indictments, would constitute a violation 
of the inhibitions contained in section 5480. At page 239 
the court says: 

“We have not referred to section 1024 of the Re¬ 
vised Statutes (U. S. Comp. St., 1901, p. 720), which 
relates especially to consolidations of indictments. 
This section originated in 1853, while section 921 
(U. S. Comp. St., 1901, p. 685) originated in 1813. 
So far as we can discover, both sections, under proper 
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rules of construction, have full effect. So far as the 
topic we are discussing is concerned, section 1024 
makes no provision for trying indictments together, 
but only that the court may order them to be con¬ 
solidated. If this means anything more than was 
done in the present case, it certainly could have no 
just application to the indictment at bar. That sec¬ 
tion 1024 contemplates a proper consolidation may 
well be inferred from what has appeared in reference 
to it in the Supreme Court in Logan vs. United States, 
144 U. S., 263, 267, 296; 12 Sup. Ct., 617; 36 L. Ed., 
429, and Williams vs. United States, 168 U. S., 382; 
18 Sup. Ct., 92; 42 L. Ed., 509. In McElroy vs. 
United States, 164 U. S., 76, 77; 17 Sup. Ct., 31; 41 
L. Ed., 355, 356, the opinion rendered by the Chief 
Justice in behalf of the Supreme Court, referring to 
section 1024, says: ‘The order of consolidation under 
this statute puts all the counts contained in the four 
indictments in the same category as if they were sepa¬ 
rate counts of one indictment.’ This indicated that 
in the mind of the Supreme Court a proceeding under 
this section operated as a true consolidation. There¬ 
fore, in view of the special provisions of section 5480 
(U. S. Comp. St., 1901, p. 3696), to which we have 
referred, proceedings on the indictments before us 
could not have been taken under section 1024, be¬ 
cause so to do would be to defeat the letter and pur¬ 
pose of the statutory direction that only three distinct 
offenses should be included in one indictment. In 
In re Henry, 123 U. S., 372; 8 Sup. Ct., 142; 31 L. 
Ed., 174, it was held that section 5480 of the Revised 
Statutes did not prohibit the finding of several indict¬ 
ments each of which charged three distinct offenses 
within the same six months; but the Court of Ap¬ 
peals for the District of Columbia in Bass vs. United 
States, 20 D. C. App. Cas., 232, 239, after reviewing 
In re Henry, held that several indictments found 
under that section could not be consolidated under 
section 1024. Therefore, finding for ourselves no 
occasion to question that the present proceeding was 
under section 921, we have followed the lead of each 
party in that respect.” 
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And this court, in the case of Bass vs. United States, 20 
App. D. C., 232, referred to in the Betts case, held that to 
permit consolidation under section 1024 of two or more in¬ 
dictments under section 5480 is error, in that in effect such 
consolidation violates the prohibition of section 5480, since 
by the consolidation the two indictments are placed in the 
same category as though they were separate counts of one 
indictment. In that case this court said: 

“The next exception to be considered is that taken 
to the order of the court consolidating the two causes 
for trial. Conceding for the purposes of this excep¬ 
tion that the first count in indictment in No. 22,871 
had been eliminated, the fact remains that the two 
remaining counts in that indictment and the single 
count in indictment No. 22,872 cover points of time 
of more than the same six calendar months. By the 
terms of section 5480 of the Revised Statutes, it is 
provided ‘the indictment, information or complaint 
may severally charge offenses to the number of three 
when committed w T ithin the same six calendar 
months/ etc., therefore, the question directly raised 
by this exception is: Can two indictments be consoli¬ 
dated for trial under this section of the Revised Stat¬ 
utes, which together present three offenses not com¬ 
mitted within the same six calendar months? The 
consolidation of the two causes was ordered by virtue 
of section 1024 of the Revised Statutes ‘which allows 
the joinder in one indictment of charges against a 
person’ for two or more acts or transactions of the 
same class of crimes or offenses, ‘and the consolida¬ 
tion of two or more indictments found in such cases.’ 
In re Henry, 123 U. S., 327, Mr. Chief Justice Waite, 
in considering the two statutes in question, to wit: 
Sections 1024 and 5480 of the Revised Statutes, in 
the case just quoted, says: ‘It is indeed provided that 
three distinct offenses, committed within the same 
six months may be joined in the same indictment; 
but this is no more than allowing the joinder of three 
offenses for the purposes of a trial. * * * Under 
the present statute three separate offenses, committed 
in the same six months, may be joined, but not more. 7 
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The Supreme Court has likewise said in the case of 
McElroy vs. United States, 164 U. S., 76, in passing 
upon section 1024: ‘The order of consolidation under 
this statute put all the counts contained in the four 
indictments in the same category, as if they were 
separate counts of one indictment/ It would, there¬ 
fore, seem to necessarily follow, that if section 5480 
permits the insertion of three counts in one indict¬ 
ment only, when the offenses have been committed 
within the same six calendar months, and under sec¬ 
tion 1024 the consolidation under this statute puts all 
the counts contained in the ‘two indictments in the 
same category, as if they were separate counts of one 
indictment/ the joining in this case by the consolidar 
tion of the two indictments, of three offenses not 
committed within the same six months, was error, 
and we, therefore, must sustain this exception of the 
appellant/’ 

Undoubtedly, in the Hillmon case (supra) the Supreme 
Court indicated that defendants in civil suits which have 
been consolidated would be entitled to as many sets of chal¬ 
lenges as there are suits consolidated. But, as is stated in the 
Betts case, this is a mere dictum. Moreover, the court had 
under consideration in the Hillmon case the consolidation 
of several suits under section 921, and did not have before it 
a consolidation of indictments under section 1024, which 
section, be it noted, has for its principal object the joining 
in one indictment of several counts charging several offenses. 

In McElroy vs. United States, 164 U. S., 76, decided 
several years after the Hillmon case, and relied upon and 
made, in part at least, the basis of the decision of this court 
in the Bass case, several indictments charging different as¬ 
saults and different arsons committed at different times were 
consolidated for trial under section 1024, and tried together, 
resulting in separate verdicts. The court in its opinion 
pointed out that where the offenses were thus distinct and 
depended upon different kinds of evidence and different tes¬ 
timony, consolidation under section 1024 is improper. In 
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order to determine that the consolidation was there im¬ 
proper it was necessary for the court to say what, to its 
understanding, the effect of consolidation was, and the court 
in thus defining the effect of consolidation, said: 

“The order of consolidation under this statute put 
all the counts contained in the four indictments in 
the same category as though they were separate counts 
of one indictment, and we are met on the threshold 
with the inquiry whether counts against five defend¬ 
ants can be coupled with a count against part of them, 
or offenses charged to have been committed by all 
at one time can be joined with another and distinct 
offense committed by part of them at a different time” 
(p. 79). 

As stated, this court in the Bass case cites this very quo¬ 
tation, or part of it, with approval, and makes it the basis 
of its decision in that case. 

The sentence above quoted from the McElroy case received 
the approval of the Circuit Court of Appeals for the Eighth 
Circuit (Vandeventer and Adams, Circuit Judges, and Phil¬ 
lips, District Judge, sitting) in Krause vs. United States, 147 
Fed., 442. In that case the defendants were prosecuted for 
unlawfully entering upon public lands of the United States, 
and three indictments were found against them. The in¬ 
dictments were consolidated under section 1024, and the 
consolidation was held proper, although the defendants had 
requested separate trials. It was complained as error, among 
other things, that the court allowed to the defendants only 
three peremptory challenges. In holding this ruling to be 
no error, the court said: 

“Unquestionably, had the trial been had on only 
one indictment, the defendants would have been en¬ 
titled to but three peremptory challenges. Al¬ 
though there were three indictments, the offenses 
charged being based on the same statute and allied in 
character and degree, they could have been set out in 
separate counts in the same indictment. Does it 
make any difference that the three indictments were 
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consolidated foi* trial? In Mutual Life Insurance 
Company vs. Hillmon, 145 U. S., 285; 12 Sup. Ct., 
909; 36 L. Ed., 706, the beneficiarv under several 
policies of insurance taken out upon the life of one 
John W. Hillmon, in different insurance companies, 
brought separate suits on each policy against the in¬ 
surers. They were consolidated for trial, and the 
question arose as to whether or not each defendant 
was entitled to three peremptory challenges. It was 
held that they were. The court said that, although 
consolidated for convenience in the economy of time 
and cost, the causes of action remained distinct and 
required separate verdicts and judgments; and neither 
of the defendants, without its consent, could be de¬ 
prived of the material right of a peremptory challenge 
accorded by section 819 of the Revised Statutes (U. 
S. Comp. S,t., 1901, p. 629). The case at bar is more 
nearly allied in its legal status to that of Betts vs. 
United States, 132 Fed., 228; 65 C. C. A., 452, where 
the several indictments against the defendants were 
tried together before the same jury (only one of the 
defendants being on trial) without any order of con¬ 
solidation. By a divided court it was held that the 
defendant was entitled to three peremptory challen¬ 
ges on each indictment. In the case at bar the sev¬ 
eral indictments were consolidated and tried as one 
case. In McElroy vs. United States, 164 U. S., 77; 17 
Sup. Ct., 31; 41 L. Ed., 355, the court, speaking of 
the order of consolidation, said: 

“ ‘The order of consolidation under this statute put 
all the counts contained in the four indictments in 
the same category as if they were separate counts of 
one indictment/ 

“From which it seems clear that where the offenses 
common to all the indictments, committed by the 
same defendants respecting the same subject-matter, 
which might have been embraced in separate 
counts in the same indictment, are consolidated, 
they stand ‘in the same category as if they were sep¬ 
arate counts of one indictment/ Be this as it mav, 
the defendants did not place themselves in position 
to complain of the statement of the court at the trial, 
as they made no peremptory challenge whatever.” 
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It is therefore submitted that upon principle and upon 
authority, where two or more indictments are tried at the 
same time under an order of consolidation, the effect is in 
all respects the same as though the offenses charged in the 
several indictments had been included in several counts in 
one indictment, and this being so, a defendant is entitled to 
as many challenges only as when upon trial upon a single 
indictment containing several counts. 

2. After counsel for the defendant has exhausted his chal¬ 
lenges he attempted to challenge a juror, upon the theory 
that they should be entitled to twenty challenges, and, after 
argument of counsel, the court said, in ruling upon the 
motion: 


“There is a difference between a ‘case’ and a ‘trial/ 
I suppose the return of an indictment by a grand 
jury charging a misdemeanor makes a case. If it 
does, this statute provides that in all cases each 
party shall be entitled to three peremptory challenges. 
Therefore, as soon as a ‘case’ is made by the return of 
the indictment, the defendant is entitled to three 
peremptory challenges, according to the section, but 
that is not the clause of the section under which we 
are proceeding. The clause of the section under 
which we are proceeding does not use the word ‘case 1 
but u^es the word ‘trial/ It says that on the ‘trial* 
the United States and the accused are each entitled 
to ten peremptory challenges. I think it is entirely 
plain that the provision respecting ten peremptory 
challenges applies to a ‘trial* as distinguished from 
a ‘case’; so that only one set of challenges is appro¬ 
priate. This challenge is disallowed/* 

To make clearer the reasoning of the court we here re¬ 
produce section 918 of the Code of the District of Columbia. 

“Sec. 918. Peremptory Challenges .—In all trials 
for capital offenses the accused and the United States 
shall each be entitled to twenty peremptory chal¬ 
lenges. In trials for offenses punishable by impris- 
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onment in the penitentiary the accused and the 
United States shall each be entitled to ten peremptory 
challenges. In all other cases, civil as well as crimi¬ 
nal, in which the plaintiff is the United States or the 
District of Columbia, each party shall be entitled to 
three peremptory challenges; and if there are several 
defendants, they shall be treated as one person in the 
allowance of such challenges.— Act of June 30,1902.” 

In rejecting the application of the Betts case to the case at 
bar the court below called attention to the fact that the Cir¬ 
cuit Court of Appeals for the First Circuit had before it the 
following clause of section 819, Revised Statutes: 

“and in all other cases, civil and criminal, each party 
shall be entitled to three peremptory challenges.” 

The court below thereupon properly points out that while 
the court in the Betts case might have had before it more 
than one “case,” as each indictment made a “case,” it per¬ 
haps properly held a separate set of challenges upon each 
“case” or indictment should have been allowed, but that as 
the Code of the District of Columbia allows ten challenges in 
trials for offenses punishable by imprisonment in the pen¬ 
itentiary, and as clearly there was only one trial proceeding 
before the court below, no matter how many charges, the 
defendant should be allowed only ten challenges. 

in. 

The covjrt below did not err in overruling defendant's 
challenge for cause to the juror Averill. 

The examination of the juror Averill upon his voir dire 
is accurately set forth in the brief for appellant (pp. 25- 
26), except that it does not therein appear, as testified to by 
Averill, that he was a civil engineer, and that he did not 
know the defendant or any of his relatives or friends. It 
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is unnecessary, therefore, again to reproduce that examina¬ 
tion. 

At the outset, it must be noted that the juror questioned 
had neither formed nor expressed any opinion as to the 
guilt or innocence of the defendant. The most that he 
states is that a friend of his had lost money in the George¬ 
town Building Association, and that his friend had talked 
to him about it, and that this close friend had come into 
the office “with his tale of woe.” It nowhere appears that 
the friend charged the defendant with embezzlement of the 
funds of the Association, nor that he in any way blamed the 
defendant for the loss of his money. Nor does it appear 
that at the time of AverilFs conversation with his friend 
the defendant had been charged with or even suspected of 
embezzlement of the funds of the Association. On the con¬ 
trary, it is only known from AverilFs examination that 
from what he had read and what his friend had said to him 
he had not formed any opinion as to the guilt or innocence 
of the defendant, nor did he have “any definite recollection 
of just what he (the friend) said” (Rec., p. 12). 

It is impossible for this court to determine what im¬ 
pression on the court below was made by Averill’s appear¬ 
ance as to his fairness and honesty. In a case like the 
present, his acceptance or rejection was a matter largely 
within the discretion of the trial court, and, except for a 
plain abuse of that discretion, this court will not interfere. 

Howgate vs. United States, 7 App. D. C., 217, 238. 

Horton vs. United States, 15 App. D. C., 310. 

Reynolds vs. United States, 98 U. S., 145. 

Press Publishing Co. vs. McDonald, 73 Fed., 440. 

Greybill vs. De Young, 146 California, 421. 

Hopt vs. Utah, 120 U. S., 430. 

1 Bishop Crim. Proc., par. 906, p. 527. 

State vs. Coleman, 20 S. C., 441, 448. 

People vs. Bemmerly, 87 California, 117. 

State vs. Meaker, 59 Vt., 112. 

Thompson & Merriam on Juries, par. 252. 
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In the Howgate case (supra) this court said: 

“Examination of jurors on their voir dire is 
largely a matter resting in the sound discretion of 
the trial court ; and that discretion ought not to be 
revised by the appellate tribunal, unless for manifest 
and palpable error injurious to the appellant. ,, 

Citing Reynolds vs. United States, 98 U. S., 
145. 

And in the case of Horton vs. United States (supra) this 
court said, page 319: 

“In the process of empanelling a jury, the tales¬ 
men are examined by and in the presence of the 
court touching their qualifications. Qualification is 
a question of mixed law and fact, submitted to the 
sound discretion of the court, and the exercise of 
that discretion ought not to be disturbed unless 
there be disclosed manifest error to the prejudice of 
the accused.” 

Citing: 

Connors vs. United States, 158 U. S., 408, 
413. 

Garlitz vs. State, 71 Md., 293, 301. 

Howgate vs. United States, 7 App. D. C., 217, 
236. 

Bishop says (supra): 

“The presiding judge, looking at all the evidence, 
determines the question according to his discretion, 
and without some abuse of it there is no appeal.” 

In the Reynolds case (supra) certain petit jurors stated 
that they had formed and expressed an opinion as to the 
guilt or innocence of the defendant, but that they could 
render a verdict upon the evidence to be adduced. The 
court, in deciding that the trial court did not err in admit¬ 
ting the jurors, said: 
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“The theory of the law is that a juror who has 
formed an opinion cannot be impartial. Every opin¬ 
ion which he may entertain need not necessarily 
have that effect. In these days of newspaper enter¬ 
prise and universal education, every case of public 
interest is almost, as a matter of necessity, brought 
to the attention of all the intelligent people in the 
vicinity, and scarcely any one can be found among 
those best fitted for jurors who has not read or heard 
of it, and who has not some impression or some 
opinion in respect to its merits. It is clear, therefore, 
that upon the trial of the issue of fact raised by a 
challenge for such cause the court will practically 
be called upon to determine whether the nature and 
strength of the opinion formed are such as in law 
necessarily to raise the presumption of partiality. 
The question thus presented is one of mixed law 
and fact, and to be tried, as far as the facts are con¬ 
cerned, like any other issue of that character, upon 
the evidence. The finding of the trial court upon 
that issue ought not to be set aside by a reviewing 
court, unless the error is manifest. No less stringent 
rules should be applied by the reviewing court in 
such a case than those which govern in the consid¬ 
eration of motions for new trial because the verdict 
is against the evidence. It must be made clearly to 
appear that upon the evidence the court ought to 
have found the juror had formed such an opinion 
that he could not in law be deemed impartial. The 
case must be one in which it is manifest the law left 
nothing to the ‘conscience or discretion 1 of the 
court.” 


Upon the authority of this and the other cases above cited, 
it appears to be definitely settled that the acceptance or re¬ 
jection of a juror who is challenged because he has formed 
or expressed an opinion as to the guilt or innocence of the 
defendant, or because of prejudice or bias, is a matter largely 
resting within the discretion of the trial court. 

The present case shows no abuse of that discretion. Even 
if Averill had stated that he had both formed and ex- 
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pressed an opinion, according to the weight of authority he 
would not thereby be necessarily disqualified. While the 
cases seem to be in hopeless conflict, the weight of authority 
inclines toward the old common-law principle that even the 
formation and expression of an opinion against the de¬ 
fendant, based upon rumor or hearsay, is not a disqualifi¬ 
cation, unless it is based upon ill-will toward the defendant. 

The common-law rule is thus stated: 

“If it shall appear that the juror made such dec¬ 
laration (opinion that the defendant is guilty) from 
his knowledge of the case and not out of any ill-will 
to the party, it is not cause of challenge.” 

2 Hawkins P. C., c. 43, par. 48. 

By the weight of authority in this country, the rule is that 
the formation and expression of an opinion does not dis¬ 
qualify, if, in the opinion of the court, who is the trier of 
the question, the juror, at the time of the trial, can render 
an impartial verdict based solely upon the evidence to be 
adduced. 

A few of the cases which support the doctrine as thus 
stated are here set forth. 

In Gallot vs. United States, 87 Fed., 446, 450, a juror who 
stated that he formed an opinion as to the guilt or innocence 
of the defendant from newspapers and rumors, and that it 
would require evidence to remove it, but that he could give 
the defendant a fair and impartial trial, was held to be com¬ 
petent. 

In Hawkins vs. United States, 116 Fed., 569, 576 (Circuit 
Court of Appeals, Ninth Circuit), a juror stated that he had 
read in the papers what purported to be the testimony of 
some of the witnesses, and that from what he had read he 
had formed an opinion as to the guilt of a codefendant, who 
had already been tried, and that from what he had read he 
would go into the jury box with an opinion as to the guilt or 
innocence of the accused, but that if selected as a juror he 
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would try the case impartially and arrive at a verdict from 
the law and the evidence produced at the trial. The court 
held that as defendant’s peremptory challenges were not ex¬ 
hausted at the time this juror was accepted the court below 
did not err in holding him competent. 

In the present case defendant’s peremptory challenges had 
not been exhausted when Averill was accepted as a juror 
(R., p. 12). 

In Dimmick vs. United States, 121 Fed., 638 (Circuit 
Court of Appeals, Ninth Circuit), certain jurors testified that 
although they had formed an opinion based upon newspaper 
reports, they would not thereby be prevented from trying the 
case solely upon the evidence. They were held to be com¬ 
petent. 

In O’Mara vs. Commonwealth, 75 Pa. St., 424, a juror 
stated that he had formed an opinion that would follow him 
into the jury box, and that if no evidence was given contra¬ 
dicting the evidence that he had heard he would be of the 
same opinion, but that notwithstanding this opinion he 
could enter the jury box and decide the guilt or innocence 
of the prisoner upon the evidence. The challenge for cause 
was overruled, and the Supreme Court of Pennsylvania, by 
Agnew, C. J., held that the overruling of the challenge was 
proper. What the court said in that case, decided in 1874, 
is of interest: 

“This case presents a test of the principles laid 
down in Staap vs. The Commonwealth; and we must 
either recede, and go back to the practice of an age 
when ignorance of passing events constituted a char¬ 
acteristic of the times, and exclude every juror who 
has formed any opinion, even the slightest ; or we 
must stand abreast with the present age, when every 
remarkable event of today is known all over the 
country tomorrow, and exclude those only whose 
opinions are so fixed as to be prejudgments, or have 
been formed upon the known evidence in the cause. 
It is needless to say the world moves and carries us 
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with it, and if we lag behind we must commit the 
trial of the most important causes in life to those, so 
ignorant, their dark minds have never been smitten 
by the rays of intelligence. It may be well to remark 
while on this subject, the proper practice is to exam¬ 
ine jurors upon their voir dire as to the opinions they 
have formed. The tendency is to exaggerate their 
opinions, to escape serving in capital cases.” 

In Commonwealth vs. Webster, 5 Cush., 296, Chief Justice 
Shaw, in speaking of the statutory definition of bias or preju¬ 
dice, said: 

“The word ‘prejudice’ seemed to imply nearly the 
same thing as ‘opinion’; the prejudgment of the case, 
not necessarily an enmity or ill-will against either 
party. The statute intended to exclude any person 
who had made up his mind, or formed a judgment in 
advance, in favor of either side. Yet, the opinion or 
judgment must be something more than a vague im¬ 
pression, formed from casual conversations with 
others, or from reading imperfect, abbreviated, news¬ 
paper reports. It must be such an opinion upon the 
merits of the question, as would be likely to bias or 
prevent a candid judgment, upon a full hearing of 
the evidence. If one had formed what in some sense 
might be called an opinion, but which yet fell far 
short of exciting any bias or prejudice, he might con¬ 
scientiously discharge his duty as a juror.” 

In State vs. Fox, 25 N. J. L., 566, the common-law rule is 
adopted in its strictness, and it is there held, after a careful 
review of the authorities, that the formation or expression of 
opinion upon the guilt of the person, founded on his knowl¬ 
edge of the facts, or upon information supposed to be true, 
does not constitute a good cause of challenge to a juror, but 
the declaration of the opinion by the juror must be such an 
one as implies malice or ill-will against the prisoner. 

In Boar dm an vs. Wood, 2 Vt., 270, the court held that the 
formation of an opinion alone did not disqualify a juror, 



24 

but that if he had expressed that opinion so formed he would 
be rendered incompetent. 

In the subsequent case of State vs. Clarke, 42 Vt., 629, a 
juror was accordingly disqualified upon the authority of the 
case of Boardman vs. Wood, because he had expressed an 
opinion as to the guilt of the defendant upon reading a 
newspaper account. 

In the later case, however, of State vs. Phair, 48 Vt., 366, 
a juror who had heard the matter talked of considerably and 
formed an opinion in regard to the guilt of the defendant, 
but said he had no bias or prejudice on the matter and did 
not know that he had ever expressed an opinion, was held 
competent. 

In the still later case of State vs. Meaker, 54 Vt., 112, the 
court fully reviews all the authorities upon this topic, over¬ 
rules State vs. Clarke, and holds that the formation and 
expression of an opinion do not necessarily disqualify a juror, 
but that the court should inquire into the nature of the opin¬ 
ion to ascertain if it is a transitory inclination or an abiding 
bias of mind caused by substantial facts in the case in the 
existence of which the juror believes. The court further 
holds in this case that the question of a juror’s competency 
must be left largely to the determination of the court trying 
the case. 

The case of State vs. Camck, 16 Nev., 126, is on all 
fours” with the present case. Defendant was indicted for 
embezzling certain public moneys which had come into his 
hands as the county treasurer. A juror upon his voir dire 
testified that he believed and had an unqualified opinion that 
there was a deficiency in the accounts of the defendant as 
treasurer of Storey county, but that he had not formed or 
expressed an unqualified opinion as to the defendant’s guilt 
or innocence. He further said he could give the defendant a 
fair and impartial trial. 

In holding that the juror was qualified, the court said: 
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“There is in almost every criminal case some fact 
which must be proved upon the trial, that is gener¬ 
ally, if not universally, known, and is the subject 
of newspaper comment and of frequent conversations 
in the community, and if the knowledge thereof, or 
the expression of an opinion thereon, would dis¬ 
qualify a person from serving as a juror, it would 
be impossible in many cases to obtain a competent 
and intelligent jury. 

“As a general rule, the opinion of the juror, in 
order to disqualify him, must be upon the merits; 
that is, whether ‘the prisoner is guilty or not guilty 
of the offense charged/ and not upon some one par¬ 
ticular fact or feature of the case. Thus, in cases of 
homicide, it has been held that a juror who has 
formed an opinion that the defendant did the killing 
is not incompetent if he has not formed an opinion 
as to whether the defendant was guilty or innocent 
of crime in the act of killing. (State vs. Thompson, 
9 Iowa, 190; Lowenberg vs. People, 27 N. Y., 34*2A 

“In the case last cited the court said: ‘It is clear 
that the forming of an opinion that the prisoner had 
done an act necessary to be shown, among others, in 
order to convict him, was not the forming of an 
opinion that he was guilty of murder or any other 
crime.’ So here, the fact that the juror had an opin¬ 
ion that there was a deficiency in the accounts of the 
defendant, which was a fact to be proved in the case, 
was not such an opinion as to the defendant’s guilt, 
as, of itself, to disqualify the juror. The fact of the 
deficiency was not necessarily so intimately blended 
with the main fact in issue as to prevent the juror 
from determining the question of defendant’s guilt 
or innocence from the evidence that might be ad¬ 
duced at the trial. 

“We think it is apparent from the answers given 
by the juror that his mind was in such a condi‘ion as 
to enabie him to weigh the evidence in impartial scales 
and a true verdict render according to the law and the 
evidence.’ If so, he was a competent juror (State vs. 
McClear, 11 Nev., 68). It is not to be expected, nor 
does the law require, that a juror will come into court 
without any opinion whatever. The defendant has 
only the right to demand that each juror will be freed 
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from prejudice and bias, and have no deliberate, 
fixed, or settled opinion as to his guilt. 

“In The State vs. Lawrence, a juror had read the 
accounts of a homicide in the newspapers, and ‘be 
lieved the man had been murdered and that the de¬ 
fendant did it,’ but said that he had no bias for or 
against the defendant, and believed he could try the 
case as impartially as if he had never heard of the 
case. He was held to be competent. 

“The court said: ‘It is scarcely possible, in a com¬ 
munity where an act has been done which startles 
and attracts the public mind, to obtain a juror, who 
should be intrusted with so grave a matter as the de¬ 
termination of the question of the guilt or innocence 
of the accused, whose mind has received no impres¬ 
sion with regard to the case. Either from public 
rumor or newspaper reports, almost every person com¬ 
petent to serve as a juror, will have learned something 
in regard to the circumstances attending the commis¬ 
sion of the alleged offense. And, as some impression, 
more or less strong, is almost invariably made by such 
reports, the rule which would demand a juror with 
no opinion respecting the case, would, in cases attract¬ 
ing public attention, and in which intelligence is 
most needed, practically exclude every intelligent 
man from the jury’ (38 Iowa, 54). Similar views 
are expressed in The State vs. Bruce, 48 Iowa, 536, 
and in Stewart vs. The People, 23 Mich., 72. 

“In The State vs. Spaulding, Kansas (reported in 
American Law Register for February, 1811, p. 110), 
where the defendant, a city clerk, was indicted for 
embezzlement, a juror testified ‘that he had an opin¬ 
ion, founded upon rumor, that public money was 
missing; that he had no opinion as to the guilt or 
innocence of the defendant, and that he believed de¬ 
fendant was city clerk/ This juror, upon substan¬ 
tially the same reasons which we have already ex¬ 
pressed, was held to be competent. 

“It was, perhaps, unnecessary to refer to any other 
than our own decisions, for it is clear to our minds, 
from the principles announced in the concluding por¬ 
tion of the opinion in State vs. McClear, and the views 
expressed in State vs. Davis, 14 Nev., 439, that the 
court did not err in disallowing this challenge.” 




So, in the case at bar, although Averill may have formed 
the opinion that his friend lost his money in the Building 
Association, it does not appear that upon this opinion he had 
formed the further opinion that the defendant was guilty of 
the crimes charged against him. On the contrary, Averill 
swore that he had neither formed or expressed any opinion 
as to defendant’s guilt or innocence. How far he should be 
believed, how far he should be relied on in giving the de¬ 
fendant an impartial trial, was for the court below to decide 
in the exercise of its discretion; and since plainly there was 
no abuse of that discretion, this court should not, it is sub¬ 
mitted, now interfere in its exercise. 

IV. 

The court below did not err in overruling defendant's 
challenge for cause of juror Libbey. 

That the court may have immediately before it the state¬ 
ments of Libbey when examined on his voir dire , we here 
reproduce his testimony in full: 

“By Mr. Proctor: 

“Q. Do you know Mr. Miller? A. Yes, sir. 

“Q. How long have you known him? A. About 
twenty years. 

“Q. What has been the nature of your acquaint¬ 
ance with him—social or business? A. Business. 

“Q. Have you ever had any personal association 
with him? A. No; I do not know as I have. 

“Q. In a social way? A. No, sir. 

“Q. Did your business have to do with the building 
association? A. Yes. 

“Q. Did you ever have any business outside of the 
association with him? A. With Mr. Miller? 

“Q. Yes. A. Yes, sir. 

“Q. As I understand it, you have only known him 
in a business way? A. Yes, sir. 


28 


“Q. In transactions that you have had with the 
association about business matters? A. Yes, sir. 

“Q. When was the last? How recently has it been 
since you have had any business relations with him? 
A. Four years ago. 

“Q. Do you know his family? A. No, sir—yes. 

“Q. Who? A. I know his brothers. 

“Q. All of his brothers? A. I know two of them. 

“Q. Do you know Donald Miller? A. Yes, sir. 

“Q. Have you ever had any social relations with 
him? A. No, sir. 

“Q. I suppose you have just met him casually? 
A. Yes, sir. 

“Q. And his other brothers—how about them? A. 
I know one of them. 

“Q. What sort of an acquaintance have you had 
with him? Why, I have seen him once in a while. 
I used to go with him years ago. 

“Q. You traveled around together? A. Yes, sir. 

“Q. That has been years ago? A. Yes, sir. 

“Q, Which brother was that? A. It is the one 
who works at Parker & Bridget’s. I don’t know 
which one it is. 

“Q. You have not had anything to do with him 
for several years? A. No. 

“Q. Have you formed or expressed any opinion as 
to his guilt or innocence? A. I? 

“Q. Yes. A. No. 

“Q. And you have no opinion today? A. No, sir.” 

“By Mr. Davis: 

“Q. Mr. Libbey, you knew the association—the 
Georgetown Co-operative Building Association? A. 
Yes, sir. 

“Q. Were you a stockholder in it at the time its 
affairs were closed up? A. No, sir. 

“Q. Or any of your relatives? A. Yes, sir. 

“Q. Who? A. My father. 

“Q. And your mother? A. No. 

“Q. Step-mother? A. No. 

“Q. Your father was a large stockholder in the 
association? A. Yes, sir. 
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“Q. At the time when its affairs were closed? A. 
Yes, sir. 

“Q. He was also a director in the Farmers’ & Me¬ 
chanics’ National Bank, was he not? A. Yes, sir. 

“Mr. Davis: We ask that Mr. Libbey be excused 
for cause, your Honor.” 

(No reason for the challenge was given or cause 
stated.) 

“The Court : The challenge is overruled.” 

Record, pp. 12-13. 

1. It is first to be observed that it nowhere appears that 
at the time that Libbey qualified as a juror was he or his 
father or any of his relations a stockholder in the First Co¬ 
operative Building Association. On the contrary, it appears 
only that Libbey’s father was a stockholder in that Asso¬ 
ciation at the time its affairs were closed. It further appears, 
upon answer to a question propounded by the court, on 
motion for a new trial, that Libbey’s father died on the 
twenty-sixth of April, 1908, and that this fact was known 
to the defendant (Record, p. 15). 

In that Libbey was not himself a stockholder and was not 
related to any stockholder in the Association at the time he 
acted as a juror, so far as the record discloses, the case here 
presented is very different from that of McElhannon vs. 
The State, 99 Ga., 672, and the other cases relied upon by 
counsel for the appellant. 

In the McElhannon case there were accepted as jurors 
four persons who, at the time of the trial , were closely re¬ 
lated to stockholders in the corporation, with the destruc¬ 
tion of the books of which defendant was charged, and in all 
the other cases cited the relationship to the party in inter¬ 
est existed at the time the juror was offered to the defendant. 

To hold that because Libbey’s father had been at some 
time prior to the trial of the case, and even prior to the 
commission of the offense charged in the indictment, a 
stockholder in the Building Association, would establish a 
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rule which would make it difficult, if not impossible, to pro¬ 
cure a jury in any civil case in which a corporation was in¬ 
terested, or in any criminal case in which a defendant is 
charged with committing any offense against a corporation 
or its property; for, under such a rule, not only would the 
present relatives of stockholders be disqualified, but the 
relatives of those who had ever been stockholders at any time 
would also be disqualified—a rule too broad and imprac¬ 
ticable in this day of widely scattered holding of corporate 
stock. 

2. As will appear from a reading of the statements made 
by Libbey upon his examination, there were disclosed 
thereby several grounds which the defendant might have as¬ 
signed as a cause for challenge, all of which were better 

known to the defendant than to the District Attornev or to 
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the court. The proffered juror stated that he had had busi¬ 
ness dealings with the defendant; that he had had business 
dealings with the Building Association; that he knew two 
of his brothers; that he used to “travel around” with one of 
them, and that his father had been a stockholder in the 
Building Association. It would have been a simple matter 
for the defendant to have pressed his challenge upon the 
court and to have assigned the grounds thereof that he now 
urges. 

With this knowledge in his possession, he preferred to 
challenge generally and to leave to the court the duty of re¬ 
viewing the statements of Libbey, and of determining 
whether, upon all of these statements, there was sufficient 
cause to hold him disqualified, bearing in mind the fact 
that Libbey had sworn that he had neither formed nor ex¬ 
pressed any opinion as to the guilt or innocence of the de¬ 
fendant, and that he had no opinion at the time of the trial. 

It was for these reasons that the court below, upon the 
argument of the motion for a new trial, when Libbey’s dis¬ 
qualification on account of his father’s holding stock in the 
Building Association was first seriously urged, asked counsel 
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for the defendant whether they had any objection to defend¬ 
ant’s stating whether or not he knew, at the time of the ex¬ 
amination of Libbey, that his father had died on the twenty- 
sixth of April, 1908. Upon being informed that at that 
time the defendant had such knowledge, the court said: 

“The defendant admits that at the trial, at the time 
of putting the inquiries to Mr. Libbey that have been 
read in the presentation of the motion, that Mr. Lib- 
bey’s father was dead in April, 1906; that he knew 
then that he was dead, and the record discloses that 
the challenge for cause was submitted in general 
form. 

“It was this: 

“ ‘We ask that Mr. Libbey be excused for cause, 
your honor.’ 

“There was no statement of the reason that actu¬ 
ated counsel in submitting the challenge. There are 
half a dozen reasons that might be considered as actu¬ 
ating him in submitting a challenge for cause. 

“On page 111 Mr. Libbey was asked: 

“ ‘Do you know Mr. Miller? A. Yes, sir. 

“ ‘Q. How long have you known him? A. About 
twenty years.’ 

“And on page 112 he said: 

“ ‘A. I know his brothers. 

“ ‘Q, All of his brothers? A. I know two of 
them.’ 

“On page 113: 

“ ‘Q. Do you know Donald Miller? A. Yes, sir.’ 
and- 

“ ‘Q. Which brother was that? A. It is the one 
who works at Parker & Bridget’s. I don’t know 
which one it is. 

“ ‘Q. You have not had anything to do with him 
for several years? A. No/ 

“And on page 114: 

“ ‘Q. Mr. Libbey, you knew the Association—the 
Georgetown Co-operative Building Association? A. 
Yes, sir. 

“ ‘Q. Your father (not “is,” but) was a large stock¬ 
holder in the Association? A. Yes, sir/ 
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“ ‘Q. (Not “now,” but) At the time when its af¬ 
fairs were closed ?’ 

“And he answered: 

“ ‘A. Yes, sir/ 

“ ‘Q. He was also a director in the Farmers’ and 
Mechanics’ National Bank, was he not? A. Yes, sir.’ 
(Not at the time of the trial, but in the indefinite 
past.) 

“Now, in view of the development that is here, it 
is perfectly manifest that if the attention of the court 
had been directed to the proposition that counsel 
would rely on the fact that the father of Mr. Libbey, 
not at that time ‘was’ (for there was nothing in the 
question that indicated him a stockholder at that 
time), but had at some indefinite prior time been a 
stockholder in the Association, an inquiry would 
have been prompted, which would have shown Mr. 
Libber’s father to have been dead more than three 
vears. 

“If there had been any other reason in this con¬ 
nection for Mr. Libbev’s disqualification, it would 
have been developed. Therefore, I am required to 
follow the established rule that if there was any other 
challenge or any other cause for challenge which the 
general challenge might have directed itself to, it 
did not save this point for the first time made or inti¬ 
mated today; because it did not call upon the court 
expressly to pass upon this point in the challenge. 
That consideration, or conclusion, rather, is justified 
by the further consideration that there is nothing in 
this record to show that at the time this man was ac¬ 
cepted as a juror, that his father, or any other of his 
relations, were stockholders in this association, or 
had anything to do with it; and the record, when it 
is made up, will show that the defendant says in open 
court today, that he knew that at the time that chal¬ 
lenge was made, that this man’s father was dead. I 
do not think, therefore, that that ground is one which 
for a moment would justify this or any other court 
in setting aside the verdict, on account of the dis¬ 
qualification of Mr. Libbey as a juror, for it was not 
shown.” 

Record, pp. 15-16. 





In this the court is clearly right. The defendant knew 
more about the juror who was being examined than anybody 
else. After a partial disclosure of the facts bearing upon his 
qualifications, through questions put by defendant’s counsel, 
doubtless prompted by him, he refrains from bringing out 
all the facts, but contents himself with a general challenge 
when there might be several causes assigned. Then, upon 
the argument of the motion for a new trial, he, for the first 
time, urges upon the court the fact that Libbey’s father was a 
stockholder in the Building Association as the cause of chal¬ 
lenge. 

It is submitted that there was no error in overruling the 
broad challenge was made at the trial to the juror Libbey. 

Upon the whole case, the record discloses no error, and the 
judgment should accordingly be affirmed. 

Respectfully submitted, 

CLARENCE R. WILSON, 

United States Attorney. 
JAMES M. PROCTOR, 

Assistant United States Attorney. 


[ 15081 ] 


